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HE following Sheets are intended to 
demonſtrate and explain the Reaſons 
and Principal Grounds of the Law of 
England, and by giving a general View 
of the whole Body, properly to prepare 
the Student' for a more particular Ob- 
| ſervation of its ſeveral Parts; Ab univerſa- 
libus ad fingularia procedendum eſt. A Work 
of this Kind has long been wanted as a ne- 


ceſſary Introduction to the Study of the 


Law; for though Mr. Wingate and Mr. Phi- 
lips have treated of the Maxims of the 
Law, they are by no Means, at this Time, 
fit to be put into the Hands of a young 
Student ; the Firſt, tho very Prolix, con- 
taining but a few Principles, and” thoſe 
explained by many obſolete and intricate 
_ Caſes; and the other being too ſuperficial 
to be of any real Uſe. On the contrary, this 
Work comprenends every Principle or 

Maxim 
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Maxim of Law that is to be found in any 
of our Books, either of Law or Equity, 
and has fully explained them in a compre- 
henſive Stile, by the moſt Modern Inſtances 
that the Nature of each particular Maxim 
would - and by a Heat NMumbel 
Cafts 7 | | 
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INTRODUCTION 


— 


ot Law. 
JI W 


* ATURE hath taught all people to chuſe governors, judges and 
leaders: and that they might not be at the deſpotic will of ſuch 
O_ rulers, all people have enacted laws as a guide both to the go- 
vernors and governed: and that even in countries where revela- 

tion never came, or Ariſtotiès politics were ever heard of; and where nei- 
ther Lycurgus, Solon, or other eminent or prudent lawgivers lived, having no 
other foundation or origin than meer neceſſity: and therefore law is juſtly 

defined to be the rule 3 and obedience. 5 


Its definition and origin. 
(CISERO defineth it to be a certain rule proceeding from the will of 
| God, perſuading that which is juſt and good, and prohibiting that which 
is evil. The learned Selden ſays, all laws were. originally from nature, and 
are equally antient ; and nature being the ſame in all, all laws were original- 
ly the ſame. Dugdale ſaith, Lex eff ſanctio ſancta, jubens honefla & probibens 
centraria. Sir Walter Raleigh thus delivers himſelf on this ſubject, Lex 
eft vitae regula, praecipiens quae ſunt ſequenda et quae fugienda. 


| The ſorts. 


Germain, in his Doctor and Student, divides laws into theſe three, 

1. The law of nature; 2. The law of God, and 3. The law of man. 
Whilſt Mr. Serjeant Finch determines them to two, 1. Native ; 2. Poſitive. 
he firſt being the law of nature, the latter comprehending the other two, 
namely, the law of God revealed in the holy ſcriptures, and the law of man. 


Native. | 
HE laws of nature or reaſon are ſuch as are implanted in us, being writ- 


ten in qur hearts, diſtinguiſhing good and evil ; and theſe are perpe- 
tual and unchangeable. 5 | | 


B | - God's 
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hearts, or of that law of God, which he hath in 


y I 


1 HE law of God is a certain law given by revelation to reaſon- 
able creatures; (as to the Jeus by means of their prophet Moſes, or 


to us Chriſtians, by a greater than Moſes, the lord of life, Jeſus Chriſt) ſhew- 


ing the will of God, tor attaining eternal happineſs. 


— 


: Human lat. 


8 HE law of man is a law made by human authority, for the well 
governing and ordering of any people, and is made by ſuch as are law- 
fully authoriſed thereunto, and muſt be ſuited to the tempers, diſpoſitions 
and other circumſtances of the people; and can juſtly propoſe no other end 
than to make the people good, and to bring them to virtue; which being 
done, all the purpoſes of government are anſwered. And this law of man 
muſt be built upon the baſis of the former laws, elſe it is not properly a 
law, but an impoſition and abuſe, and is altogether uſeleſs and vain, and 
void of all force. 5 


Human law grounded on the 


.A LL human laws to bind, muſt be grounded on the law of God, whe- 

ther we underſtand it of the moral law, written on the tables of our 
is great mercy and love 
revealed unto mankind ; which is what we more immediately mean here ; 
as ſuch law is the direct and proper object of politic government, and is the 
juſt bounds and limits of all human power. And this law is always like 
itſelf, and of equal neceſſity; it is the image of that righteouſneſs and holi- 


- neſs in which God created our firſt parents, and the model of that perfection 


unto which we ſhall attain in the kingdom of heaven, And every human 
law muſt needs be ſo far void, as it is either contrary to, or deviates from 
this eternal unerring rule; whilſt a law thus grounded, being conſonant 
to reaſon and revelation, as both are one and the ſame eternal law, different- 
ly imparted to men, v7z. the one by the light of reaſon, the other by re- 
velation, is of force and binding on men. | 


Human law grounded on the law of reaſon. 


ND as all human laws muſt be founded on the law of God, ſo they 
muſt alſo be conſonant to the law of reaſon ; for Nihil quod eft contra 


rationem eft licitum; for reaſon is the life of the law, as law without it is 


but a dead letter: when law is not founded on reaſon, it ceaſeth to be law; as 


where a law, though generally good, yet by the circumſtances of a particular 
caſe is ſevere, for the righteouſneſs of the law can do no wrong, and rather 
than a wrong ſhould be done under colour or pretence of law, - equity ſhall 
interpoſe, (which equity is taken and admitted as part of our common 
or principal laws of this realm) as it is in Plowden, the words of the law are 
not the law, but the internal ſenſe: all laws have a body and ſoul, the 


letter is that body, and the true meaning the ſoul ; quia ratio legrs oft ani- 
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a legis; and the profit of the law is in its meaning rather than in the letter, 
and therefore it is that the ſenſe of the law ſometimes ſhall not be carried 


ſo far as the letter would go, whilſt at other times it ſhall be extended be- 


yond the letter; and it is equity which thus amplifies or diminiſhes the let- 
ter of the law. | | | 


x Equity, what it is, and its uſe. 


Riftotle, the philoſopher, defineth it thus, Aequitas ęſt correctio legis gene- 
ratim latae, qua parte deficit, and according to Perionius, Aeguitas eft 
correctio quaedam legi adhibita, quia ab ea abeft aliquid propter generalem 
fine exceptione comprebenſionem; both which definitions agree and come to the 
fame thing, and which correction of general words is much uſed in the laws 
of England, as may be ſeen by many caſes in the books, and particularly in 
Eifton's caſe in Plow. 462. and thus it is that Hooker faith, that the gene- 
ral rules of law art to be practiſed according to their right meaning; for 
according to ſtrictneſs of law, faith he juſtly, in contracts and dealings which 
daily paſs between man and man, things, by-ftrictneſs of law might be done, 
which equity and all honeſt meaning forbiddeth ; and yet the law is not un- 
Juſt or defective; neither is equity againſt it, but above it, binding mens con- 
ſciences to things which the law cannot reach unto; as that is a certain 


rule, and ſo unable to conſider circumſtances, this ſupplying the ſilence of the 
law, and taking in thoſe circumſtances, and judging according to conſcience. 


The binding force of human laws. 


ND of a Law, thus grounded and moderated, a learned author well 
ſaid, eſt omnium divinarum et humanarum rerum regina, et imperium 


legis imperium dei eft ; for as it is ſaid in Doctor and Student, whatſoever is 


righteous in the law of man is righteous in the law of God, and laws of man 
not contrary to the law of God and reaſon, muſt be obſerved in the law of 
the ſoul: and he who deſpiſeth them deſpiſeth God; and he who reſiſteth 
them reſiſteth God]; for the powers that are, are of God. See rule Aequi- 


tas ſequitur legem. 


The common law, its grounds. 


HE common law of England is grounded, 1. On the law of reaſon, 
2. On the law of God. 3. General cuſtoms, 4, Maxims. 5. Par- 
ticular cuſtoms ; and 6. Statutes. 98 | 


On the law of reaſon. \ 


f H E firſt of theſe, namely, the law of reaſon, is the power of the 


ſoul, diſcerning between good and evil, and this is obſerved in this, as 
in all other realms, of neceſſity; nay the law itſelf is nothing but reaſon; 
but then we muſt underſtand this with my Lord Coke, of an artificial per- 
fection of reaſon, gotten by long ſtudy, obſervation and experience, for 
nemo naſcitur artifex, and not of the reaſon of every common, uninformed 
mind; for neminem oportet eſſe ſapientiorem legibus ; much leſs may men ſet 


up 


not 
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- up. for adepts in law, and cavil with her principles, who are unlearned 
therein. | | 


On the law of God. 


5 & HE ſecond ground of the law of England, is the law of God, re- 
vealed in holy writ, and this is the head and maſter-piece of all the 
reſt ; whereof as St. Auſtin the father ſaid truly, omnium legum eft inanis 
cenſura, niſi divinae legis imaginem gerat. 1 ; 


On general cuſtoms. | 


HE third foundation whereon the Engliſh laws are raiſed are certain 
general cuſtoms, of old time uſed throughout all the realm, and are 
ſuch as have been accepted and approved by both kings and people ; and be- 
cauſe theſe are neither againſt the law of God nor the law of reaſon ; but 
have been always or x any wang; taken to be good and neceſſary for our 
commonwealth ; they have from ſuch acceptance and uſe obtained the force 
and authority of law; and are what is properly called the common law, 
to the preſervation and obſervance whereof our ſovereigns ſwear at their 
| coronations. And what is and what is not common law, is only determin- 
able by the king's judges or parliament, and not by a jury or the country, 
neither by the king himſelf; for as my lord Coke. told king James, that 
though he was the head of the law, yet his majeſty was not to be preſumed 
conuſant of the niceties of law, neither could of himſelf meerly, and with- 
out the means of his judges in his courts of Weſtmin/ter-ball, or of his lords 
in parliament, determine upon the properties, much leſs upon the lives of his 
ſubjects; nay the king by his warrant or royal command may not, though 
his judges and magiſtrates may, for good © cauſe, impriſon the perſons of 
his majeſty's ſubjects; for that if wrong were done to ſuch ſubjects there- 
by, they could have no remedy againſt his majeſty, as they might againſt a 
fellow ſubject. Rex ſub nullo niſi tantum ſub deo et lege, ſays Bratton, and that 
the king can do no wrong, is a maxim known to the meaneſt; and there- 
fore if wrong is done, it is not the king that did it, but bis majeſty was de- 
ceived in ſuch act, and it was not properly his. And the ſame reaſon, as my 
lord Hobart ſaith juſtly, that ſupplies the king's ignorance in matters of fact, 
will alſo excuſe his want of knowledge eyen of the law in the niceties of 
it; for though we agree with the reverend and learned Forteſcue and the 
lord Coke, that it be the office of kings and princes to make themſelves ac- 
quainted with the general rules and notions of thoſe laws by which they 
are to govern, yet it cannot be expected, becauſe it is impoſſible they ſhould 
| ſtudy it ſo cloſely as to know all the niceties and turns of it, as the lord 
Cole himſelf allows; for they have greater and much more important con- 
cernments; for he, faith my lord Hobart, ſpeaking of the king, ſtudies a grea- 
ter art, c. arcana regni, the art of government, which is ars artium, and 
contains all other arts, as the commonwealth includes, and comprehends in 
it all private ſocieties. The end of kings, as of all other governors, in 
their very conſtitution, is the well governing of the people, and their ſtrength 
is in the hearts of their ſubjects; protection and allegiance are reciprocal 
ties. | 
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FD HE fourth ground of the law of England ſtands on divers principles 
1 or maxims, which have been always, or time out of mind, taken for 
law in this realm, and theſe are ſo high in authority; as they may not be 

ueſtioned, but all men are bound to allow them without diſpute, as will 
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90e particular cuſtoms. 


HE fifth ground of the laws of England ſtands on divers particular 
1 duſtoms uſed in divers counties, towns, cities and lordſhips in this 
realm: and theſe cuſtoms, becauſe they are not againſt the law of reaſon, 
nor the law of God, though they are againſt the general cuſtoms or maxims 
above mentioned, yet are allowed and ſtand for law, in thoſe particular places 
Where they ate uſed: but then ſach particular cuſtoms muſt be immemorial 
and reaſonable: and if any queſtion ariſeth whether there be ſuch cuſtom? 
it ſhall receive its deciſion from the jury or twelve men, and not from the 
judges; except the ſame be of record in the ſame court. Yet of the fitneſs or 
reaſonablefieſs of any particular cuſtom the king's juſtices in his courts of re- 
cord in Weſftminfter-hall, are, as I conceive, the only judges under parlia- 


as 19 
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ws im On ads of parliament. 
MED of parliament are the ſixth ground of the common law: and theſe 
are laws, as is known to all, made by authority of parliament, that is 

to ſay, king, lords and commons, and are made to ſupply the defects of the 
law, and to puniſh wicked and reward good men. Aud theſe ſix are the on- 

ly grounds that St. German remembers to have met with of the laws of Eng- 
land. But as theſe, as all the fixt rules of government, have an unavoidable 
mixture of ſeverity! in particular caſes, equity or good conſcience is, in ma- 
ny of thoſe caſes, allowed to interpoſe ; and therefore J ſubmit it, it may 
not be improper. to ſee what that is, as conſidered by the lawyers, 
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Equity, what. 


FEE ITY, of which God is the efficient cauſe, is a right wiſeneſs which 
LLL conſidereth all the circumſtances of the matter, and is tempered with 
the ſweetneſs of mercy. And as ſummum jus ſumma eft injuria, as it cannot 
- conſider circumſtances ; and as this takes in all the circumſtances of the caſe, 
and judges upon. the whole-matter, according to good conſcience ; this ſhews 
both the uſe and excellency of equity above any preſcribed law. The na- 
ture whereof is, as Bracton, lib. 1. cap. 3. ſaith, to amplify, enlarge, and 
add to the letter of the law (as is Finch's law, 6.6.) according to the equi- 
table circumſtances of the caſe. And equity is ſo extenſive and various, that 
every particular caſe in equity may be truly ſaid to ſtand upon its own 
2001 e C particular 
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particular circumſtances ; and therefore, under favour, I apprehend prece- 
dents not of that great uſe in equity as ſome weuld.contend ; but that equi- 
ty thereby may poſſibly be made too much a ſcience for good conſcience. 
Again equity is that, which is commonly called equal, juſt and good, and 
is a mitigation or moderation of the common law, in ſome circumſtances 
either of the matter, perſon or time; and often it diſpenſeth with the law 
itſelf, It miniſtreth a fit proportion ſuitable to circumſtances, and in a 
word is the correction or amendment of a good law, which by reaſon of 
its generality is defective in ſome particulars, | | 
And again this is in oppoſition to, or rather for remedy againſt, the /ummun 
jus, which is moſt exact and preciſe law, and ſometimes repugnant to equi- 
ty, which ſummum jus the civilians ſay is ſo full of rigour, as to be al- 
moſt unjuſt, and that law in the higheſt degree is wrong in the higheſt de- 
gree. Yet with deference I apprebend, this ought not to be generally im- 
puted to our laws ; as they are moſt certainly the beſt ſet of human laws ex- 
tant, having been, as my Lord Coke moſt wiſely obſerves, by ſo many 
ſucceſſions of ages fined and refined by an infinite number of grave and 
learned men, and by long experience grown to ſuch a perfection for the go- 
yernment of this realm, as to be the very perfection of reaſon ; yet as theſe 
muſt be confeſſed to be general, and not capable of variation according to 
circumſtances, for if they were, they would be no longer a certain rule for 
the government of the people in general ; therefore it is, that the wiſdom 
of our conſtitution hath provided that there ſhould be one ſuperintendant 
power to give relief in private caſes, where either for particular reaſons and 
circumſtances the public laws ought not to take place, or where the ſame 
are filent, or have not appointed remedy adequate to the caſe ; for aequum 
et bonum eft lex legum, and this authority it is which is called equity; as, it 
meddleth only with matters of conſcience, | LES = ok 


O what equity holdeth cogniz,ance in its abſolute power. 
JOE matters, of which equity holdeth cognizance in its abſolute power, 


are ſuch as are not remediable at law, and of them the ſorts may be 
ſaid to be as infinite almoſt, as the different affairs converſant in life: ma- 
ny of which may he ſeen in Doct. & Stud. my lord El/mere's obſervations, 
and ſcattered through the other books. | 


Where no relief etther at law or in equity. 


ET there are many other cafes in which there is no relief to be had 
either at law, or in equity itſelf, but the ſame is left to the con- 
| ſcience of the party, as a greater inconvenience would from thence follow 
to the people in general ; to avoid which the law muſt of neceffity, and as 
the leſſer of two evils, ſuffer a miſchief to one or a few men, rather than 
a general inconvenience : yet in ſuch caſe the party is bound in conſcience 
to redreſs it, if he will avoid offending againſt conſcience, as much as if he 
really were compellable thereto by either law or equity ; as if a man wage 
his law in an action of debt brought againſt him upon a juſt debt, here 
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the plaintiff is deprived of all means of recovery, either at law or in equity, 
and yet the defendant is bound in conſcience to pay him. Alſo if the 
grand jury, in an attaint, affirm a falſe verdict, given by the petit jury, 
there is no remedy but the conſcience of the party. Alſo where there can- 
not be ſufficient proof, there can be no remedy in chancery or equity, no 
more than at the common law. So in cafes where a man is not bound to 


diſcover either at law or in equity, for that ſuch diſcovery would ſub- 


ject him either to corporal puniſhment or diſgrace, if it turned out againſt 
him; therefore the law, rather than it will compel him to diſcover to ſuch 
manifeſt hurt of himſelf, or force him upon wilful and corrupt perjury, 
refers the matter for redreſs to his own conſcience : and therefore the rule, 


the like caſes againſt- the law of conſcience divine, but the offender ſtand- 
eth at the judgment of God only. . : 


„„ 


ON Maris. 5 


In general; og 
AXIMS, nil; Semen Bound Fele, or axiojns,. a 
ſame. Co. Lit. „ 

A maxim is a propoſition 10 be of all men confeſſed and 
granted without proof, argument or diſcourſe, Contra neguntem 
1 non eft di 1ſputandum. Co. Lit. 67. a. 

A maxim, i. e. a ſure foundation, or ground of art, and a concluſion of 
reaſon, is ſo called, quia maxima eft ejus dignitas, et certiſſima authoritas, 
atque quod maxime omnibus tur ; ſo ſure and uncontroulable as that it 

ht not to be queſtioned. Co. Lit. 10. b. 11. 4. 

* are one of the grounds of the law of England. Doe. & Stud, 


lib. 1. cap. 8. 
One may be excepted from the rigour of a maxim of the law, by another 


maxim of the law. Doct. & Stud. lib. 1. cap. 17. 
Maxims may be taken for common law. Do. & Stud. lib. 1, cap. 8. 


lib. 2. cap. 15. 


Hbro to be 1 


HE maxims of the law may be known, partly by the law of rea- 
ſon, by the books, by records, and by ſeveral ſtatutes, wherein ma- 
ny of them are recited. Doct. & Stud. lib. 1. cap. . 


Their antiquity, authority, excellence, and how favoured. 
Am is called a principle in law, five principium, quod eſt quaſi 


| imum caput, from which many caſes have their original or beginning, 
which 5 is ſo ſtrong that it ſuffereth no contradiction; and therefore it is ſaid 

in our books, that antient * of the law ought not to be diſputed. 
Contra negantem principia non eſt F ee, Co. Lit. 343. a. 

No reaſon need be aſſigned why 
it ſufficeth that they are — againſt the law of reaſon, nor the law of God, 
and that they have been always taken for law. And ſuch maxims are not 
only holden for law, but alſo other caſes like unto them, and all things 
that neceſſarily follow upon the ſame gxe to be reduced unto the like law, 
Ge. Dot. & Stud. lib. 1. cap. 8. . cap. 15. 

Maxims are of the ſame weight in law as ſtatutes, and the general cuſtoms 
of the realm are _ ſtrength and warrant, De. & Stud. lib. 1. 
cap. 8. . | Ga | 
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Where the words of-a- ſtatute create an eſtate of 3 


TNTRODUCTION. 9 


n 


— 
General rules are good and neceſſary to all people. Doct. & Stud. lib. 1. 
cap. 12. 


Rules an d maxims of law muſt be obſerved; ang therefore though the rule 
4 9 — dongtori a dow ſui mani ifeſtt ex- 
* n 2 inte ae win rules 


decattero 
of law. Co. Litt. 20. 6. 
None may diſpute the antient princi of the law. Co. Litt. 11. 8. 
There is no diſputing of things mani 6 true or falſe; for all argumen- 
tation is 4 ww 5 Hob.g63. 


, 
lawful for — K. we. 0 


cient by to itſelf, Doct. & Seud. 16. 1. e. 8. 


f that it is not 
85 of them is ſuffi- 


againſt a 
general rule of hw, the law eros that 786 be ny Ren -_ Litt. 


21. — Main mur 
unt to be by the bigbeſt and moſt RE 0 and 
— can be higher and more ſupreme, * 5 ala of law; and 
therefore-they are to be allowed; for the r want not 
1 3 | 


Who to determint. 


HAT is a Maxim, and what not, ſhall always be determined by 
Man and not by I2 men, Dodt, 1 lib. 1. cap. 8. 


= 


May be changed. 


Gong the old maxims of the law are changed by 3 as thank 
was ſometime a maxim and law of England, that no man ſhould have 


a writ of right but by ſpecial ſuit to the king, and for a fine to be made in 


chancery for it; which is now changed by Magna Charta, cap. 16. where it 


is null negabimus, nulli vendemus rectum vel juſtitiam, by which words nulli 
negabimus, à man ſhall have a writ of right of courſe in chancery without 


avg @ the king ber it; and by the words null vendemus, he ſhall Have it 


without fine. Dee. & Stud. lib. 1. cap. 8. 
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Servant procures one to ſlay his maſter; this is not petit veaſon 
in che ſervant; being but felony in thc ant Co Af. 7 
25. 

5 A parſon grants an annuity with a nomine | ovine; his 

ſucceſſor ſhall be charged with the penalty due in the life of the predeceſſor, 


and not his executor. 7 H. 6. 19. b. 
3. The profits of the office of a filacer ſhalt not be put in ckechtion | 


on a recognizance, ſtatute, or the like; becauſe the office itſelf, being an 
of truſt, cannot. Dy. 7. 6. | 
4. Tithes are not payable of oaks oſually top and lop'd ; for the branches 
partake of the nature of the hog ipal, for which no N N are We . 
Law Engl. 23, 24. Nut 5 
en 0. Lin 15. 4 ent 


2. Attori incambit onus probandi. 0 


'E, who intends to avoid/a tleed of bargain and ſale by reaſon of 
non-inrolment Ly fix months, muſt make good proof theroof. 

4 Co. 70, 71.6. 
2. When you will recover any thing from me, it is not enough for you to 
deſtroy my right, but you muſt prove yours better than mine; for melior & 


tutior eſt 1 poſſidentis, Hob. 103. 


3. Adius dei nemini facit i injuriam. 


I. NE is taken in execution and dies, the plaintiff may well reſort to 

a new execution ; for the death of the defendant, which is the 

act of God, ſhall not turn to the prejudice of the plaintiff, 5 Co. 86. 6, 
87. a.b. Cro. Elis. 555. 8. C. Stege Fac. 1. c. 24. 

2. See Cro. Eliz. 478. Hob. 40, . &c. 59. Cro. Fac. 694. 4 Co 

66. 4. See next rule, caſe 1, 2. | 

3. See rule, Equity to relieve where the matter lieth in compenſation.” 
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4. Altus legis nulli facit injuriam. 

1. IF the ſon be lord, and the father tenant by certain rent, Which is in 
I arrear, the tenant dies, and the tenancy deſcends to the ſon, the rent 
is extinguiſhed by act in law, the tenure being all in the realty. So where 
the caſe was, that the father granted a rent-charge out of certain lands to 


his ſon in fee, the father dies, the rent is in arrear, and the land deſcends to 
the ſon, whereby the rent was extinguiſhed by act in law; the ſon brought 


debt againſt the executor of his father; for the arrearages incurred living the 


father: adjudged the action lay not; but for the arrears of an annuity alter. 
4 Co. 49. 4. for there the perſon only is bound, and it is not iſſuing out of the 


2. Recovery in debt on a bond againſt two, one was taken in execution, and 
ſuffered (wilfully by the gaoler) to eſcape ; this ſhall not prejudice the plain- 
tiff of his execution againſt the other: and yet the releaſe or diſcharge of 
one by the plaintiff ſhould diſcharge both; but at another day Popham was 
of a contrary. opinion, and Fenner doubted ; becauſe the voluntary eſcape 


had given the plaintiff remedy againſt the ſheriff by action for all the debt. 


And the caſe was after adjudged with Popham. Mo. 459. The reaſon why 


the diſcharge of the one ſhall enure to both, is, becauſe otherwiſe the plaintiff 


might avoid his own diſcharge, by ſecking his full remedy againſt the other de- 
fendant; which would be to ſuch defendant's wrong, who was intitled to contri- 
butzon againſt bis companion; and it was the plaintiff's own act to diſcharge one 
defendant, which act, according to another rule, ought to be conſtrued moſt 
ſtrongly againſt himſelf; and therefore to be extended to diſcharge both defen- 
dants. As to Fenner's doubt, it is clearly beld by lord Hobart, fo. 60. that in 
ſuch caſe the plaintiff hath bis choice to take the other defendant, or to get ſatis- 
fattion from the ſheriff upon the eſcape ; and ſure. it would be hard in the 
preſent caſe to drive the plaintiff to his remedy againſt a gaoler, &c. who 


may be worth nothing; and to this purpoſe I remember to have met with a caſe 


where the plaintiff was not put over to his remedy againſt the gaoler, &c. ideo 
quaere ? | | | | 

3. Debt ſur judgment, defendant pleaded he was taken ſur ca. and com- 
mitted to the marſhal of this court, and had paid the money to him ; on de- 
murrer adjudged no plea: for the marſhal is not to receive the debt, but 


only to detain the defendant in priſon till he pay the plaintiff. But payment 


to the ſheriff ſur fi. fa. is a good plea; for he bath thereby an authority 
to levy the debt: but payment to the ſheriff ſur ca ſd is perhaps no plea 
for the reaſon aforeſaid. * 2 Lev. 203. | 

4. See rules, Nullum iniquum eſt in jure praeſumendum. Executio juris 
non habet injuriam. | rig boy | 


5. Aus legitimi nan recipiunt modum. 


1. HE acts of preſentation, lution and induction, are all autho- 


| rities given by law, and muſt be executed according to the form 
preſcribed by law, and cannot be modified; for a&us legitimi non reciprunt 


modum; for the law gives the church, not the patron and ordinary, who are 


wut ceremonious miniſters, and are appointed their manner and form, which 
I, 9 | | | they 
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chey neither may exceed nor abridge. Fab. 153. Co, Litt. 344. Eos. 149- | 
2 Fur. Ectl. 373, raus 7 wv COD Wen ab. 4 

2. 80 à man may aſſign a rent for dower, out of the dowable lands, 
without deed; but it muſt be for no leſs than for liſe. id. 

3. Nay, a jointure, which is but an imitation of dower, or a baſtard 
dower, cannot be made for the life of another. Lid. 4 Co. 2. b. 3. 4. 
Io 4. An eſtate, vhich by force of the Stat. 25 H. g. c. 10. ſhall be in leu and 
bar of a woman's dower, ought by the limitation of it to take effect immedi- 
ately aſter the death of the huſband; and therefore no other eſtate, not ex- 
in the act, ſhall be taken, by the equity of the act, unleſs it hath the 

cominencenient for the ber of the wife as thoſe expteſſed 
and therefore if the huſband make a feoffment in fee to the = 
for life, and after to the uſe of B. for his life, and then to the wife for 
life tor her jointure, this is not within the act, though B. die, , an 
huſband. 80 if the huſband make a feoffment in fee to B. for 

then to the uſe of the wife for life, tho B. dies, living the huſband, yet this 
is not good as a jointure within the Statute ;- for as they were out of the act at 
firſt} and as it was not certain that the wife s eſtate ſhould take place-imme- 
diately on the death of the huſband, no ſubſequent. event could bring them 
within the act, for quad ab initio non valet tractu temporis non convaleſcet. 
4 Co.'2. a. ö. So if lands are conveyed to the uſe of a ſeme before-marri- 
age ſor part of her jointure, and after marriage further lands are conveyed 
to her eee eee 7 
wife waive the lands conveyed 


in part of ber jointure, or in part tar (fo 


5. So if ee la ayer 
e it ſhall de a bar for r tea ef | 
6: In caſe of quarentine, the wife muſt not depart from the houſe of 
r renne 
days. Hob. 1 
x 15 If the f grants the office of cuſtos retulerun, or chief juſtics/to. emo, 
it is void. Bid. See 18 E. 4. | 

8. The chief juſtice cannot grant the ofices of his git as chief juſtice, for 
leſs time than for life. Bid. 

9. ee, bur com: 
puto, it is void. | 
_ ſwat Ceſa regnare þ non vis Judicare. | 


n 


6. Aus non fait reum niſt m mens w ſit * * 


$ to one de non ſane memorie," the law is, that he ſhall not loſe his 
| life for felony or murder; becauſe the ptiniſhments are too grievous : - 
i (beet e felony, 1. A man ſhall MS bis life; 2. In ſo odious u maniier, C., 
dy hanging; for he ſhall be hanged between heaven and earth as unworthy; 
of either. 3. He loſeth his blood, as to his anceſtry; for he is deemed the 
fon of the earth, without anceſtor ; and as to His poſterity, for his blood is 
corrupted, and Hath-neither heir mor poſterity; 4. His lande. 5. His 
buf: 2 1 goods, 
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their juriſdiction to matters maritime, and that only to ſuch as are done on 
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' 6. And in ſuch caſe the king ſhall have annum, diem & vaſtum, to 


VET een” 


the end his wife and children may be caſt out, his houſe eraſed, his trees 


rooted up, bis meadows plowed, and all that he hath for comfort, delight, 
or ſupport, be caſt down and deſtroyed for his having feloniouſly offended 
againſt the law; and all this was, t poena ad paucos, metus ad omnes perveniat. 
. 2. ſt The puniſhment of a madman, who is deprived of his reaſon and 
underſtanding, may not be compared to any other puniſhment, aly, No fe- 
lony or murder may be committed without a felonious intent and purpoſe ; 
et ided dicta eſt felonia, quia fieri debet felleo animo ; but furioſus non intel- 
hgitt quid agit, et animo et ratione caret, et non multum diſtat a brutis, and 
therefore cannot have a felonious intent. 4 Co. 124. 6. | 
3. In criminal cauſes, as felony, &c. the act and wrong of a madman 
ſhall not be imputed to him; for in thoſe cauſes aus non facit reum nife 
mens fit rea; and he is amens, i. e. fine mente, without his mind, or diſ- 
cretion; et furioſus ſolo furore punitur, a madman is only puniſhed by his 
madneſs ; and ſo it is of an infant till fourteen, which in the law is the 
age of diſcretion. Co. Lit. 247. Yet he, who hath by his own vice, as the 
drunkard, who is voluntarius daemon, deprived himſelf of his underſtand- 
ing, what hurt or ill ſoever he doth he ſhall be accountable for, for his 
drunkenneſs aggravates it. Co. Lit. 246.6. 247. a. . 5 
4. A non compos mentis cannot commit petit treaſon, as a wife to ſlay 
her huſband, but they may in ſome caſes commit high treaſon, as it is for 
ſuch a one to ſlay, or even offer to ſlay the king; for the king Fd caput et 
falus reipublicae, et a capite bona valetudo tranfit in omnes; and therefore 
their perſons are ſo ſacred, that none ought to offer violence to them, but it 
is crimen laeſae majeſtatis, et pereat unus ne pereant omnes. 4 Co. 124. b. 


7. Ad ea quae frequentius accidunt jura adaptantur. 


fAPotors, intruders, feoffees of en &c. are out of the ſtat. 37 H. 6. 
1 cap. 1. becauſe the ſtatute is penal, and extends only to a diſſeiſin, which 
was the moſt common miſchief. See Co. Lit. 238. a. b. 240. a. b. Doct. & 
Stud. lib. 1. cap. 8. cap. 17. Hob. 323. Co. Lit. Continual claim and 
diſcontinuance, &c. | | 


8. Admiralty not to bold plea of matters alle at law. 


General. 5 
Tz admiralty is a juriſdiction derived from the crown of Eng- 
land, and it is of two kinds, 1. Furiſdiio voluntaria, which is 


1 
the power of the lord high admiral, as the king's general at ſea, over his 


fleet. 2. FJuriſdictio contentioſa, which is the juriſdiction the judge of the 
admiralty hath in foro content ioſo, and this is confined, by the laws of the 


realm, to things done upon the high fea only; but matters done on land, 


whether the ſame be here or beyond ſea, though the execution of it be in 
ſome meaſure upon the high fea, and many more, belong not to the admi- 
ralty juriſdiction: and fo the common and ſtatute laws confine and limit 
the 


* 


2 
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the high ſeas. And this courts not founded upon the authority of the ci- 
vil law, but hath both its power and juriſdiction by the law and cuſtom of 
the realm, in ſuch matters as are proper for its cognizance. Ha. Hift.” 
Law, 34, 35, 36. And the civil law is allowed to be the rule of their pro- 
ceedings, only ſo far as it is not contradicted by the laws of the land, or by 
the maritime laws, which have in ſome particular points prevailed here in 
derogation - the civil law, as by ſtat. 28 H. 8. cap. 15. Ha. Hiſt. Law 
18 15 os of theſe inferior courts abufe their authority, or exceed their de- 
legation, &c. though the court of king's bench hath not power to hold plea 
of the matter libelled for; yet they may limit the juriſdiction, or grant pro- 
hibitions, or writs —_ the ſtatutes of proviſions, according to the nature 
of the caſe. See Godb. 247. W | 
3. The ſoil, upon which the ſea flows and reflows between high water and 
low water mark, may be parcel of a manor; yet reſolved when the'ſea flows, 
and hath plenitudinem maris, the admiral ſhall have juriſdiction of things 
done upon the water, between the high water and low water mark, 5 Co. 
8 5 | | 25 
2 Reſolved, 1. That the court of admiralty hath no cognizance of 
things done beyond ſea, See Stat. 13 R. 2. cap. 5. They are only to med- 
dle with matters done on the ſea, not with matters done within the realm. 
Vide 19 H. 6. 7. For things tranſitory done beyond the ſeas, are either tri- 
able in the king's court, or the party grieved may have his remedy before the 
Juſtices where the fact was done beyond ſeas. 2. That the proceedings in the 
admiralty are according to the courſe of the civil law, and therefore not of 
record; and by conſequence the court of admitalty cannot aſſeſs and fine 
in ſuch caſe, as a court of record may do, Cc. 12 Co, 104. 5 


ound and Rutliments 
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N Particular caſes. 
F. Per Hale chief baron et tot cur” : Upon Habeas corpus to remove a 
priſoner in the admiralty, though the Habeas corpus be returnable the next 
term, the ſheriff or gaoler muſt not in the mean time ſuffer the priſoner to 
go at large, and if he does he is liable to an eſcape; for the writ impowers 
the gaoler only to bring him directly to the court, and if he gives him any 
liberty in the mean time, it is at his peril. Hard. 476. | 
6. On application for a prohibition to the court of admiralty to ſtay a 
| ſuit there by mariners againſt two of the part-owners for wages, upon 
a ſuggeſtion that the contract was made on land, the court denied it; for 
the court of admiralty has ever been allowed to proceed for mariners wages: 
and though the plaintiffs have an employment in the ſhip as-purſer, boat- 
ſwain, or the like, yet they are mariners, as well as others, and may ſue 
in the admiral's court for their wages: and that court having juriſdiction, are 
to proceed in their own way, though different from our law, as to the join- 
ing of all the plaintiffs or defendants; and if the proceedings be not accord- 
ing to their law, the remedy lieth there. Note; It was faid by one of the 
admiralty, that though the fait be againſt ſome of the owners, the courſe 
there is not to charge them with the whole, but according to their pro- 
portionable parts; aliter of the maſter, he cannot ſue in the admiralty ; be- 
| cauſe he contracts on the credit of the owners; but the mate and others may; 
for they contract with the maſter. Salk. 33. . 1 
2 SES _= 2 
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7. On prohibition prayed to the admiralty: Morice was captain of a private 
man of war, wherein Berkley had an intereſt; and Marice took a merchant 
ſhip beyond the line, and Berkley ſued him in the admiralty for an account ; 
Morice pleaded the ftatute of limitations, 2 1 Fac. the cauſe of action ap- 
pearing on the face of the libel more than ſeven years ſtanding before the 
ſuit commenced; and now Morice ſuggeſted, in order to gain a prohibition, 
that the court. of the admiralty would not receive that plea: it was held that 
the plea ought to have been received; for that the ſtatute was pleadable there, 
and the refuſal was a good cauſe for a. prohibition, The ſame, if they re- 
ceived it, and did not give ſentence thereupon as the common law requires: 
but a prohibition lies not before refuſal, becauſe the matter is triable there; 
and as to Morice's abſence, the court ſaid that the abſence of the defendant 
was not material; for the act provided for the abſence of the plaintiff only; 
et adjournat'. Hard. 502. : | 

8. Where a cauſe ariſeth at ſea it belongeth to the admiralty ; but where 
at any port or land, it belongeth to the common law. Hob. 79, 213. 

9. Bourn was impriſoned at Dover by the lord warden of the C:ngue 
ports, becauſe he took an anchor and cable as a wreck, in the liberty of tile 
rape of Haſtings, which the lord warden pretended to be within the Cinque 
forts, and e him, having the juriſdiction of the admiralty there. 
Bourn was 23 weeks impriſoned there, whereupon, an Habeas corpus cum 
cauſa was granted there; which the lord warden wonld not obey ; wherefore 
now in open court, an Alias habeas corpus was prayed, with a penalty; his 
lordſhip pretending that this writ was not awardable to the Cinque ports, nor 
returnable by him, as the king's writ he pretended runs. not there, c. 
Keeling, the ſecondary in the crown, vouched a precedent 22 E. 1. in the 
exchequer, where proceſs out of that court for the king's debt was award- 
ed to one of the Cinque ports; and becauſe: they would not return the writ 
upon pretence of their privilege, that the king's writ did not run there, they 
were fined 100/. and 30 H. 6. that the king's writ in particular caſes may 
be granted to the lord warden of the Cingue ports. And Mountagu chief ju- 
ſtice ſaid, the privilege of the Cinque ports, that the king's writ runs not there, 
is to be intended between party and party, but no ſuch ae be againſt 
the king: And this writ is a prerogative writ, which concerneth the king's 
Juſtice to be adminiſtred to his ſubjects; for the king ought to have an account 
why any of his ſubjects are impriſoned ; and it is agreeable to all perſons and 
places; and no anſwer can ſatisfy it, but to return the cauſe, with paratum 
habeo corpus, &c. and this writ hath been awarded out of this court to Ca- 
lis, and all other places within the kingdom: and to diſpute it is not to di- 
pute the juriſdiftion, but the power of the king and his court, which is not 
fo be diſputed : and of this opinion were all the judges. And Doderidge ſaid, 
that he had often ſeen, that where an alderman, or any other officer, was 
diſplaced without cauſe, that a writ of reſtitution had been awarded hence 


to the Cingue ports, and that he remembered the caſe of one Brierly where - 


it was ſo awarded ; wherefore they all held, that an Habeas corpus, with a 
great penalty, ſhould be awarded at another day, Cro. Fac. 543, 544. Vide 
692. Sal Tit, Admiralty, and fo. 548. i 


9. Arquitas 
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9. Aequitas ſequitur legemi 
n - ©3..* | General. den 
6 I. WIA. conſcience ſhall be ruled by law, is ndt only to be un- 
derſtood of the law of reaſon, and of the law o „ but alſo 
of the law of man, when not contrary to the law of God or the law of 
reaſon, but that it is ſuperadded to them, for the better ordering the com- 
monwealth: for ſuch a law of man is always to be ſet as a rule in con- 
ſcience, ſo that it is not lawful for a man to turn from it; for ſuch a lar 
of man hath not only the ſtrength of man's law, but alſo of the law of reaſon 
and the law of God, whereof it is derived; for laws made of man, who hath 
received of God power to make laws, are made of God; and therefore con- 
ſcience muſt be ordered by the law; and whether the law is to be forſaken 
for conſcience or not? is not to be underſtood of the law of reaſon or the law 
of God ; for theſe two laws may never be departed from, neither is it to 
be underſtood of the law of man, made in particular caſes, and conſonant 
to the law of reaſon and the law of God; nor is#it to be underſtood of a 
law made by man, commanding or prohibiting any thing to be done that 
is againſt the law of Treaſon or the law of God: therefore after them who 
are learned in the laws of England, the ſaid queſtion, where laws are to be 
left for conſcience and where not, is to be underſtood in divers manners, 
and after divers rules: as, a man ig bound to do to another, as he would be 
done unto, &c. Do#. & Stud, lib. 1. _ 19. See Weſt's precedents. 
2. In many caſes conſcience ſhall be ruled after the laws; as, the eldeſt ſon 
ſhall have his father's land by conſcience, as he ſhall in law. So in Borough 
Engliſh the youngeſt ſon ſhall enjoy. In gavelkind the ſons ſhall inherit 
together: and no other reaſon can be given why it ſhould be ſo in con- 
ſcience, but becauſe law is ſo, EI. Obſ. 78. Doct. & Stud. lib. 1. 
cap. 16. 


Particular caſes. 


3. An Engliſh bill for relief againſt the defendant for rent, the defendant 
being aſſignee of an aſſignee of a wine-licence leaſe made by the plaintiff, 
rendering 41/7. per annum, and it appeared that the defendant was a pur- 
chaſer of his intereſt in the leaſe for a valuable confideration, and had no no- 

tice of the rent reſerved upon the original leaſe; and therefore the bill was 
diſmiſſed, becauſe it is a perſonal contract, which does not run with the 
licence; as in caſe of a leaſe of a fair, rendering rent, an action of debt 
does not lie againſt the aſſignee, and aeguitas ſeguitur legem in this caſe, 
eſpecially where the aſſignee is a purchaſer for a valuable conſideration with- 
dut notice of the rent reſerved. Hard. 88. JD. 

- 4. A man ſeiſed of lands in fee, hath iſſue a daughter who is her fa- 
ther's heir apparent, the daughter takes huſband, and they have iſſue, the fa- 
ther dieth ſeiſed, and the huſband, as ſoon as he heareth of the death of the 
father, goeth towards the land to take poſſeſſion, and before he can get there 
his wife dieth, here the huſband ſhall not, even in conſcience, be tenant, 
per le curteſy, though he hath done every thing in his power to get poſleſ- 
fion ; and that becauſe he had not poſſeſſion in deed ; and yet he ſhall be 
tenant by the courteſy of a rent, though his wife die before the day of 
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payment: ſo of an advowſon, though the die before the avoidance. And 
in the firſt; part of this caſe the huſband cannot be holpen by conſcience or 
in equity; for conſcience muſt always be grounded upon ſome law, and it 
cannot be grounded, in this caſe, upon the law of reaſon, nor upon the 
law of God ; for it is not by theſe laws, that the huſband ſhall be tenant 
by the courteſy, but by the cuſtom of the realm; and therefore if ſuch cu- 


ſtom help him not, he cannot be aided by conſcience ; for conſcience never 


refiſteth the law of man, nor addeth to it, but where ſuch law of man 
is againſt reaſon or the law of God; in which caſe it cannot properly be 
called a law, but a corruption. Doc. & Stud, lib. 2. cap. 14, 15, 49, 


50. Cary's Rep. 11. | 


5. Sir Thomas Englefield, the plaintiff” father, was ſeiſed of an eſtate for 


| life in reverſion, on two eſtates, one in Leiceſterſbire, the other in Wilts, 


each of 1800 J. per annum value, expectant upon the lives of two jointreſſes; 
remainder to his firſt and other. ſons in tail; the remainder in like manner 
to his brother the defendant, and though he had theſe great expectances, yet 
he had little or nothing at preſent, and had been ſometime in priſon, and 
formerly was married, but had no children of that marriage, and was then 
ſixty years old, and intended never to marry :. the Wiltſhire eſtate was ſold 


to Sir Robert Howard, whoſe lady was jointreſs of that part, and part of 


the purchaſe- money 2 500/. was paid to the defendant for his intereſt therein, 
who agreed with Sir Thomas to Pay him down in hand 600]. and pool. a 
year for his life, to commence from the death of lady Englefield the other 
jointreſs, whole eſtate the defendant had bought in; (for without her the plain- 
tiff's father having barely an eſtate for life, expectant on her death, could 


not make a good tenant to the Praecipe) a common recovery was ſuffered, 


and fines levied, and the defendant in actual poſſeſſion: after Sir Thomas mar- 
ried a young lady, had iſſue the plaintiff, and brought his bill, ſuggeſting 
fraud and circumvention, but on ſolemn hearing, his bill was diſmiſſed. It 
was ſaid that tho' the diſmiſſion is not a bar, plaintiff claiming as remain- 
der-man, yet as the father had not, the ſon cannot have relief, on pretence 
of fraud; the plaintiff was nat then in being, and his eſtate imaginary, and 
of no conſideration in law, and was well deſtroyed by the recovery before 
he was born ; that the agreement was by conſent of all friends, and this 
demand, after twenty years enjoyment, on pretence of fraud ; whereas if 
there was any fraud, it was to the plaintiff's father, whoſe bill was diſmiſſed ; 
and the plaintiff had no eſtate in law, not ſo much as a right; that there 
was never any thing more than a contingency limited to him, and that 
fully diſtroyed before he was born. And the cafe of Ro/currocke and 
Barton was cited; and in this caſe, if Sir Thomas had ſeven ſons, they would 
all have ſeveral ſpringing equities. But a reconveyance and account was de- 
creed. 1 Fern. 443 to 448. Englefield contra Englefield. In this caſe 
Sir Thomas could have no pretence to be relieved againſt his own agreement, 
made in full ſenſe of his intereſt, for good conſideration, and the general bene- 
fit of the family, as the ſame was tq the hiking of all, and for ſecurinds 
the credit of the name and family, had Sir Thomas jtill kept in the ſame 
mind not to marry; but as be afterwards did marry, and had iſſue the plain- 
tiff, the reaſons of that agreement ceaſed, and contrary reaſons aroſe from the 
birth of the plaintiff, in his favour, againſt that agreement; and on the pre- 
ſent — os of the caſe, Sir a muſt be conſidered as particeps cri- 
| minis, 
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minis, or an in affor- in | the fraud on. the ue, who muſt be u underſitod to he 
in contemplation on the. 2 of the eflate ; which was for the 
N F the honour and dignity of the name. 

6. See 1 Fern. 14, 164, 294, 295. 2 Rep. Chan. 78. 3 Ca. 57, 
83, 84, 238, 284. 2 Chan, „64. 3 Chan. Ca. 5 126. Gill. 35 
102, 136. Prec. Chan, 233. x. Eg. 16. 

Ji. See rules, Equality. is equity, Equity proper place to relieve PTY 
Et boni judicis amphare juriſaditionem. Truſt of a term governed by the you 
rules in equity, as the limitation of the legal eftate is at law. 


10 Aiquun et bonum eſt lex Hum. 


"HE true meaning of the ſtatute 31 H. 8. of monaſteries, Ge. dt 


IW.2. 1 Eliz. to reſtrain eccleſiaſtics from waſting their poſſeſ- 
Gions, ood 1 & 2 Pb. & Ma. cap. 8. are to be favourably expounded, and 
according to natural equity, for the honour and ſervice of God, religion and 
truth, without reſpect to legal ceremonies. 5 Ch. 14. 4.6. 11 Co. 66. 
Magdalen Col. Hob. 220. Ann Needler verſus Biſhop of Winton, 
2. See rule, It is the office of a een Judge to advance laws made = 
religion according to ety end, &c 


11. Agreements and contracts to be on good 1 r 
mutual recompence. . 


General, and rules. 


NE is not bound by his aſſumption or promiſe, unleſs it be on 
good conſideration of another thing. 17 E. 4. 4. 6. | 
2. A uſe may not be raiſed ſans good conſideration: and ſuch conſidera- 
tion ought to be ſome cauſe or occaſion meritorious, amounting to mutual 
recompence, in deed or in law. 21 H. 7. 18. 3. Dyer 336. 6. 
| 3. A writ of annuity ſhall be maintained by a parſon againſt a vicar, 
upon an — of the ordinary, if there be quid pro quo, F itzh, Nat, 
Brev. 152 
_” He, who will have the benefit of a e agreement, muſt 
that he has performed his part. See caſe Ducheſs of Hamilton and Duke of 
Howe: lton before the houſe of lords, 28 March 1727. 

* 5. Contracts are to be adjudged according to the law of the place where 
they were made. See caſe York Buildings Company and Meers before the 
houſe of lords, 23 Nov, 1728. © 

* 6. Where one perſon has trifled or ſhewed a backwardneſs in perfor- 
ming his part of the agreement, equity will not decree a ſpecific perfor- 
mance in his favour, eſpecially if circumſtances are altered, See caſe before 
he houſe of lords Hayes and Caryl, 26 Jan. 1702. | 

* 7. One, who enters into articles in — of a truſt, ſnall never liv 
benefit by the ſame articles. See caſe before the houſe of lords. — and 
= 17 Auguſt 1715 
* g. Equity wil — carry beende agreements into execution. 
dee caſes before the houſe of lords, * Brain and Wooley, 9 Feb. 1721. 

* oy * — 14 * 1721. * Te ap and Stanhope, 24 Mer. 1720. 
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oy * 9. Nor chew a perſon of "whak underſtanding 1s "RR into 1. See 
ſaid caſe Carol and Chamberlyn. | | 


* 10, Nor where the method of obtaining them 'was not rictly regular, | 


though the ſame were in part executed. See Rochford and Nugent's caſe be- 
fore the houſe of lords, 22 May 1724. and Fitægerald and Euſtace 1733. 
* 11, In agreements the ties muſt be reciprocal, S. C. Xa 
* 12, Decreed, that where the articles were not obtained with the ſtrict- 


eſt fairneſs, the conveyance, made in purſuance: of ſuch articles ſhall be ſet 


aſide: and the purchaſe only to ſtand as a ſecurity for the conſideration- 


money. See caſe before the houſe of lords bite and Leiglborn, 28 Feb. 


„„ 


* 13. An agreement made with an infant not binding, becauſe ex parte, 


and remedies not mutual. See caſe Conway and Shrimpton, 19 Jan. 1710. 
before the houſe of lords. | | | 
* 14. Agreements made in a tavern by ſurprize, not binding, S. C. 
* 15. A contract for ſtock in the public funds, &c. at an unreaſonable 
price, ſet aſide, See caſe Thompſon and Harcourt before the houſe of lords, 
13 Feb. 1721. | 


* 16. To be ſet aſide where an undue advantage has been taken of the 
weakneſs of another's underſtanding, or circumſtances; as being in priſon, 


or the like. See caſe before the houſe of lords Moody and Stewart, 28 Feb. 


1728. 


. | Particular caſes. | k 
* 17. The father on his marriage had articled to ſettle his whole eſtate 
on that marriage, but neglected ſo to do; when the eldeſt ſon of that mar- 


riage attained his full age, the father without giving him notice of the arti- 
cles, and with threats to allow him nothing unleſs he complied, and on pro- 


miſe to make an abſolute ſettlement on him in caſe he would comply, pre- 


vailed on him to join in making a ſettlement on the younger children, and 
thereby to give the father a power to make a jointure on another wife; 
the father afterwards gives bond to make ſuch jointure, and marries. This 


bond was ſet aſide, as againſt the heir, and the firſt articles, eſtabliſhed : 


and the ſecond wife put to ſeek ſatisfaction of her bond out of the perſonal 
eſtate, See caſe Tvers and Tvers before the houſe of lords, 1734-5. | 

* 18, The father makes his ſon of the firſt marriage agree to a proviſion 
for the father's ſecond wife and their children, in his, the ſon's, own wrong, 


and who was, at the time of the agreement, ignorant of his right, and ihreat- 


ened by his father to be kept at home bare, and without any allowance, if 
he refuſed, but if he complied he was to be allowed 260 J. a year for his 
maintenance, &c. the ſon was relieved, and the agreement ſet aſide. See 
caſe before the houſe of lords Scrope & ux verſus Offiey, 24 May 1735. 


12. Alienatio, licet prohibeatur, conſenſu tamen omnium in 
quorum favorem prohibita eſt, poteſt fiers. 


HE licences of lords immediate and mediate to grant ſhall enure to 

two intents, vi. to a diſpenſation both of the ſtatute of Quia e 
tores terrar, and of the ſtatute of Mortmain; becauſe their deeds ſhall be 
7 | taken 
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taken moſt ſtrong] inſt themſelves ; Et quilibet poteſt remiiciare juri pro 
ſe introdufto. I 99. a. See here of Non obſtantes, Ge. i 4.4 | 
Bozoun's caſe, Eds ; | * . 
13. Alligari non debuit, quod probatum non relevat. 
1. "PHE defendant confeſſed that in a paſſion he had burnt his marri- 
I L age articles: but it appearing he had produced them at a com- 
miſſion ſince the time he pretended to have burnt them, he was committed 
to the Fleet; and though he after made oath,” that he had them not, and 
could not produce them; and though it was inſiſted that notwithſtanding the 
burning them was a great miſdemeanor, yet a'man was not to ſuffer per- 
petual impriſonment, becauſe he could not do what was impoſſible ; yet he 
could not be diſcharged till he conſented to admit the articles were to the ef- 
fect in the bill. 2 Vern. 501. ER eee e 


2. See 1 Chan. Ca. 11, 45, 56, 77. 1 Vern. 207. vie (0h Bug 
3. See rules, Nothing ſhall be a ground to direct a new trial to avoid a 
judgment at law, that would not be a ground for a bill of review to reverſe 
a decree. In odium ſpoliatoris omnia* praeſumuntur. Iniguity bars equity. 
He, who bath done iniquity, | ſhall not have equity. ; | 


14. Almanack, part of the law of the land. hk 


HE almanack is part of the law of the land, of which the court muſt 
2 take judicial notice. 6 Mod. 41. 1 Salk. 18 1. S. C. 


15. All the term in law but one day. 3 


11 HEN a deed is ſhewed forth to the court, the fame ſhall re- 
main in court all that term, in cuſtody of the Cuftos brevium : 
but at the end of the term, if the deed be not denied, then the law adjudg- 
eth the deed in the cuſtody of the party to whom it belongeth ; for a man's 
evidences are as it were the ſinews of his land; but if the deed be denied, 
then the deed, in judgment of law, remaineth in court until the plea is de- 
termined, Co. Lit. 231. b. 5 Co. 74. b. PFitzh. Nat. Breu. 244. | 
2. It ſhall be intended by preſumption in law, that a deed inrolled any 
part of the term was inrolled the firit day of the ſame term; fabit proeſumprio 
donec probetur in contrarium ; and therefore the plaintiff having in the princi- 
pal caſe confeſſed the inrolment to be after the fix months, the preſump- 
tion vapiſhes, and becomes of no force. See 4 Co. 71, b. 
3. All the term is but as one day in law, and therefore a deed produced 
to the court ſhall remain in court all that term wherein it was ſhewn ; but 
when the term is over, it _— to the party who ſhewed it. And then 
it being in cuſtody of the adverſe party, another term, and not in court, 
— cannot have oyer of it. 5 Co. 74. 6. | 


» 
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"2 1 2 my 16 ute jorie non fen jura. 


8 HE hi of England reſpecteth the effect and * of : the mat- 
J wr, and not every nicety or ſotm of circumſtance.” Ni _ in 
ae baeret in cortice, et apices juris non ſunt jura. Co. Lit, 28 a. b. 

2. Seeing that in conveyances, limitations of remainders are uſual al | 


— aſſurances, it is dangerous by aan or 'nice diftintions, to bring 


them in queſtion. Co. Lit. 299. 4. 

3. It was ſaid by Cake, lord chief juſtice, ins affirmed by the biber hedges, 
that then of late ſuch nice and ſtrained coniſtructions had been made on let- 
ters patent, as to deſtroy the force and effect of them, ſo that many 
letters patent were drawn in queſtion, fo the diſhonour of the crown, difinhe- 
riſon of the ſulject, and. againſt the. true reaſon and. antient rule of law, as 
bis lordſhip ſaid appears through the books : and talis eertitudo, ſays bis lord- 
(ip, certitudinem confundit, ſuch nice and captious pretences of ceftainty 
23 true and legal certainty. Et maledicta expoſitio eft quae corrumpit et 
confundit textum. And it was adjudged, that Where the queen granted a ma- 
nor to B. and his heirs, in the premiſſes of the letters patent, to have and to 
hold the faid manor to B. and his 2 „leaving out heirs in the haben- 
dum, that the fee of the manor -d by the premiſſes, and the babendum 
was void; for the premiſſes were ſufficiently. certain to paſs the fee, and the 
omiſſion in the Nr ſhould not deſtroy or overturn that which was cer- 
tain by the premiſſes; for her majeſty's intention appears to paſs the fee by 
the premiſſes, and her grant ought to be taken ſecundum intentionem reginae, 


et non in deceptione reginae: and when a literal and ſtrict conſtruction is made 


to make the King s grant void, contra intentionem.regis, it ſounds in deceit 
of the king, and it is a great indignity to him propter apices juris, to make 
his charter under his great ſeal, of ſuch things as he might lawfully grant, 


to be of no effect. Quia' apices Juris non - ſunt zn | 8 Co. 56. b. 57. a. 


Vide tout le caſe. 
4. See rules, Equity will not aid new nventions, Ke. Law tath lays 
ſuppreſſed — and Jubtile Wen &c. He who- fakes N 9 'a * 


nolly,: &. 
99 7. Ars 1 naturam imitatur. 
Vn IDE aid Lex hacer naturae edin. | 


15 fans ef a tio quando res redimitur a 2 


tione. | 


1. HEN the lord of a manor, , having may antient copia in 
the ſame vill, grants the inheritance of all of them .to another, 
the grantee may hold courts for his cuſtomary tenants, and accept ſurrenders 


dor the uſe of others, and make admittances and grants; for though it be 


no manor in law, for want of frecholders, yet as to the copyholders, the 


©  feoffee or grantee hath ſuch a manor, that he may bold courts for theſe 


| les. 4 Co. 26. b. | | 
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2. Every manor, which conſiſts of freeholders and copyholders, compre- 
hends, in effect, two different courts, vu. One commonly called the court 
baron, ſcil. the court of the freeholders, who are ſuitors and judges ; the 
other of the copyholders or copyhold tenants, whereof the lord, or bis 
ſteward of the manor, is judge: and for this reaſon, when the lord grants 
over the inheritance of his copyholds, the grantee may hold ſuch court for 
the copyhold tenants only, as his grantor before held, &c. for benedicta eſt 
expoſitio quando res redimitur a dęſtructione. 4 Co. 26. b. Co. Lit. 58. a. 

3. Though the lord, by his own act, may not at common law make of 
one manor divers manors, conſiſting of demeſns and freeholds, yet he may 
make a AY manor, conſiſting of copyholds for the purpoſes aforeſaid. 
4 Co. 26. . 1 | | K=. lr : 


19. Beneficium non datur niſi propter officium. 
1. A Spiritual office draws with it a right to have the poſſeſſions belong- 
5 ing to ſuch office; as in the caſe of an abbot or parſon, Ge. 
Plowd. Com. 5oo. a. b. [ | 
2. If the head and members of a college will receive a charity, with a 
yoke tied to it by the founder, they muſt bear it; for the charity may not 
be ſevered from the yoke; if they will have the one they muſt ſubmit to 
the other. Skin. 491. For as the office carries with it the benefice, ſo taking 
the — is an undertaking to perform the office in fach manner and under 
the preſcribed by the founder, who as maſier of his own charity may 
give it what form he pleaſes, jo he give it legal ſhape; and ſure it muſt be ve- 
1 indecent for himaubo thinks fit to take the benefit, to cavil at the terms 
the e has thought fit to annex ; fince he might have left it if be had 
not liked it. | 5 | 
3. Though the pope, before his uſurped power taken away, made many 
appropriations de facto to nuns, yet he could not de jure ſo do; for a woman 
cannot be a paſtor by the law of God, 1 Cor. 14, 34. 1 Tim. 2. 11, 12. 
and Dyer, in Grindon's caſe, ſays well, that it was a thing abominable, 
and I ſlord Hobart] ſay more, that it was againſt the law of the realm, 
Nay, ' whilſt the law of the realm ſuffered it, and ſo tacitly admitted it might 
be done, and that by law, and ſo part of the law of the realm, yet ad- 
mitting ( for argument Jake” what 1 cannot grant) that it was then law, 
ſuch law vas void, as being unrighteous and againſt the law of God. For 
it is, as my lord Hobart continues, of the eſſence of a paſtor to be didacłitus 
to teach the people, and alſo to be hoſpitalis, as is the ſtatute of Carhſle, 
and to do alms and other works of charity in the places where the churches 
were founded; and it is, and always was, againſt the law of the realm; 
for beneficium non datur niſi propter oficium, and it is no reply that the cure 
may be ſerved by a curate for them ; for the queſtion is not how they can 
make a curate, but how they themſelves are capable: and therefqte ns in 
5 E. 3.4. Bro. Pat. 108. 9 E. 4. 6. and 4 & ; Pb. & Ma. Dyer 
150. if an office of learning be given to a man utterly inſufficient, it is 
utterly void, &c. Heb. 148, 149. Our clergy from this rule, and parti- 
cularly from this caſe, might take @ leſſon, that they are required to refiae, 
to inflru# the people, to be hoſpitable, and charitable, and that in their ſeve- 
ral pariſhes, and they ought to be ſludious to perform theſe offices, as the que- 


tion 
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ftion may as well be put to them now, as heretofore to nuns, how they them- 


ſelves are capable? and not how they may make curates, which indeed of it- 
fy i is 4 23 ru puzzle à vicar, 
, Bg- 


20. Benigne Jackets ſunt FW EE TRY ut res magis 
Valeat quam pereat. | 


A Special verdict in ejectment; the declaration was of ſeveral meſua- 
ges in the ſeveral pariſhes of St. Michael, St. Fames, St. Peter and 
St. Paul, that part of the premiſſes lay in St. Peter's and St. Paul's; 3 but 


there was no pariſh called St. Peter's nor St. Paul's. It was held clearly that 


the copulative (et) ſhould be referred to that which is real and had an ex- 
iſtence, ut res magis valeat, not to make St. Peter's one pariſh and St. Paul's 
another, but both one ; and the words ſeveral pariſhes are ſupplied by the 
other pariſhes aforementioned ; ſo that if there be any ſuch pariſh in being, 
as that of St. Peter and St. Paul, the copulative ſhall refer to that. As in 
6 E. 3. Praecipe of ten acres in A. B. and C. there the lands muſt lie in 
every one of the vills; but if the Praecipe were de manerio et de decem acris 
in A. B. and C. there it would be w l enough, though the manor lay 


Elſewhere, provided the ten acres lay within the vills named, for then the 


laſt words are fatisfied by the ten acres. And judgment mi, Ge. was given 
accordingly. Hard. 336. 


2. See 2 Buff. 282. Oo. Lit. 213, 301. 5. 


1. Benignior ſenſus in verbis generalibus ſeu 2 4 prae- 


Jerendus. 


Rakes, 


T. E office of the judges is, on con ſideration of all the words, to 
collect the true ſcope and intention of the ſpeaker, &c, 4 Co. 


90 1 0 . ex cauſa dicendi accipiendus eft. Et ſermones ſemper 
accipiendi ſunt ſecundum ſubjeFam materiam. 4 Co. 13. b. 14. a. 

3. It is an excellent point of learning in actions for ſlander, to obſerye 
the occaſion of the words being ſpoken. 4 Co. 14. 4. 

97 * words ought to have convenient certainty. 4 Co. 15.0. 16. 4. 
18. 4. 

5. Sermo relatus ad perſonam, intelligi debet de conditione perſonae. 4 Co. 
16. a, | 
6. Actions are not maintainable for brabling words, 4 * 18. 2. 


| Caſes. 

I. The plaintiff recited in his count, that whereas he was a juſtice of 
peace, ſurveyor of the duchy of Lancaſter, and had ſeveral other offices, 
the defendant ſaid of him, Mr. Stanhope hath but one manor, and that he 
bath gotten by ſwearing and forſwearing : . adjudged words not actionable. 
iſt, Becauſe they were too general, and words, to charge any in an ac- 

| tion 


. 1 
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tion in which damages are to be recovered, ought to have convenient cer- 
tainty. 2dly, The defendant did not charge the plaintiff with, ſwearing 
and forſwearing; for he might recover or obtain a manor by ſwearing and 
forſwearing, and yet he neither be procuring nor aſſenting to it; and words 
| which maintain an action ought directly to be applied to the plaintiff, 
and not by collection or inference ; for damages qught to be given in regard 
of the hurt which he hath by the ſcandal. If one charge another that he 
hath forſworn himſelf, this is not actionable; 1ſt, Becauſe it might be in 
common converſation, et benignior ſententia in verbis generalibus ſeu dubiis 
eft praeferenda. 2dly, It is uſually a word of paſſion and choler ; as if 
one ſays to another that he is a villain, a rogue, or a varlet, vel fmilia, 
theſe will not maintain an action; for boni judicis eft lites dirimere; but if 
one ſay to another that he was perjured or forſworn in ſuch a court, it 
is actionable; for by ſuch words it appears that he had forſworn himſelf 
in a judicial proceeding. And Wray lord chief juſtice faid, that the 
judges had reſolved, that actions for ſcandal ſhould not be maintained by any 
ſtrained conſtruction or argument, nor any favour be extended for their ſup- 
port, &c. 4 Co. 15. a. b. See 4 Co. caſes Actiones de ſcandalis, ou actions 
pur ſlander throughout. 5 — 
2. Action for theſe words, Thou (praefatam Johannam innuendo) art 
Mutcombe's hackney, thou art a thieving whore, and a 1 * whore, 
(innuendo that the ſaid Joan had the French pox) and I will prove thee a 
pockey whore, Moved in arreſt of judgment, that the words were not action- 
able. Firſt, Thou art Mutcombe's hackney, and the ſecond, Thou art a + 
thieviſh whore, is not an accuſation of felony ; for ſhe may be thieviſh in that 
which is not felony ; and for the laſt, the innuendo cannot make the words 
to be intended the French pox, when it is not ſhewn by any other circum- 
ſtances, &c. Judgment for the defendant. Cro. Fa. 514. 

3. Action ſur le caſe. Whereas he was the ſon and heir of John and Anne 
Elborow, which Anne was daughter of John Travel, and had land by de- 
ſcent from them of 200 J. per annum; defendant envying his eſtate, ſpeak- 
ing of the plaintiff and Katherine his wife, ſaid, ſhall Elborow's wife fit a- 
bove my wife? he is but a baſtard. Quorum praetextu he was much ſcan- 
dalized in his eſtate, and inforced to great expences to defend his title. Mo- 
ved in arreſt, that the words were not actionable; becauſe he doth not ſhew 
that there was any ſpeech about his eſtate, or that he was about ſelling ot 
leafing out the lands, or that theſe words were ſpoken to ſcandalize his title. 
And that though the plaintiff ſaid he was ſcandalized in his eſtate, and 
that the words were ſpoken maliciouſly, that was only the clerk's drawing 
and inſerting ; for it doth not appear that he had any temporal loſs thereby; 
and therefore not actionable. As in Anne Davis's caſe, 4 Co. 17. But all 
the court, beſides Doderidge, held them to be ſcandalous, and adjudged for 


5 


the plaintiff. Cro. Ja. 642, 643. Fe | 
4. Vide 4 Co. 17. 4. ö. 18. 3. Cro, fa. 240, 241, 675, 674. 
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22. Boni judicis eft lites dirimere, et expedit reipublicae ut 
ſit finis litium, propter communem ommium utilitatem. 


I, Tune Williams, Eſq; brought his action ſur le caſe againſt Henry 
| Jones clerk, and declared that the ſaid Zones being vicar of Alderbury 
in com. Salop. ought and was bound by himſelf, or other chaplain, to ce- 
lebrate divine ſervice at Moolaſton, at his chapel of St. John, within the ſite 
and precinct of his manor of Moolaſton aforeſaid, within the pariſh of Al- 


derbury aforeſaid, antiently erected, every Sunday and holiday throughout 


the year, before noon of each of the ſaid days, and to adminiſter the ſacra- 
ments to the ſaid Thomas, et hominibus, tenentibus et ſervientibus ſuis, infra 
praecinctum ejuſdem manerii inbabitantibus, et commorantibus, Cc. on moti- 
on in arreſt of judgment it was reſolved, that the action lay not, but the 
remedy was in the court Chriſtian; but if it had been a private chapel on- 
ly for Williams and his ſervants and family, within the ſaid manor, an action 
had lain on the preſcription for the lord; for in ſuch caſe he only ſhould have 


had it; but as it was public no action lay, for if the lord ſhould be allowed 


this remedy, every one of his tenants might have the ſame, and ſo there 


might be infinite actions for one and the ſame default. Ef boni judicis eft, 
Sc. and yet they ſhall not be ſans remedy; for they may ſue in the ſpiritual 


court, Fc. 5 Co. 72. b. 73. a. Vide 2 Ju. Eccl. 496. et g. 

2, One ſhall not have an action for a nuſance in the highway, for it is 
common, and no reaſon that one perſon ſhould have an action, for by the 
fame reaſon that one ſhould, every one ſhould ; and then the party might 
be puniſhed an hundred times for one cauſe : but if any particular perſon 
hath a more particular damage than another, for ſuch particular injury he 
may have his particular action: but ſuch public injuries are remedial in the 
turns, leets, &c, 4 Co. 73. a. | 


3. If a man be diſturbed of a common way which the law giveth "TTY 


he ſhall have an action on the caſe, and recover damages; for when ever the 


law giveth any thing, it giveth alſo a remedy for the ſame; quando lex ali- 
guid alicui concedit, concedere videtur et id fine quo res ipſa efſe non foteſt, but 


a difference is to be taken between a private way and a common one; for 
if one be diſturbed to go in the latter, yet he ſhall have no action, for the 


preventing multiplicity of ſuits; for if one might, all men might, and yet 
this caſe is not without remedy, but that is by preſentment in the leet or torn : 
but if one hath a particular damage, as that he and his horſe fell into a 


ditch made athwart the public way, he ſhall have an action for this ſpecial 


hurt and loſs. Co. Lit. 56. a. 

4. True it is, that for a nuſance in the highway, without ſpecial damage, 
none ſhall have a private action; for it is not dammum privatum, ſed dam- 
num commune ; and therefore ought only to be puniſhed and reformed at 
the ſuit of the king; for a public nuſance ſhall not be reformed at the 
ſuit of a private perſon; for the damage is not private but public ; and there- 
fore the king, who is head of the commonwealth, ſhall have his remedy. 

Co. 113. 4. 5 5 | | 
l 5. In kd caſes, if the lord will not hold a court, the tenant hath 


no remedy to compel him to admit _ but in chancery; as is 4 Co. 28. 


Weſt 
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Weſtwick's caſe, 32 H. 6. 3. Tit. fo. 3. for it would be infinite if every 
copyholder, upon pretence of refuſal, might have an action. Cro. Ja. 368, 


1 | "OS: ES | 
6. See Lit. chap. Frankalmorgne 30. b. 27 H. 8. 27. 4. 22 H. 6. 46. 
1 Ro. 108. Mo. 842. 2 Cre. 491. 5 Co. 101. 2 Ju. Eccl. 495. 
7. See rule, Benignior ſenſus in verbis generalibus ſeu dubiis eff praefe- 


rendus, Caſes 1, 2, 3. 


23. Bonum neceſſarium extra terminos neceſſitatis non eſt 


bonum. 


1. * Heb. 144. Mo. 902. and 1 Ro. 464. 
2. Vide rule, Natura afpetit perfectum. 


24. Caveat emptor. 


1. (wer emptor qui jgnorare non debuit quod jus alienum emit. Hob. 9g. 
| 2. If a man buy lands whereunto another hath title, which the 
buyer knoweth not, yet ignorance ſhall not excufe him. Do#, & Stud. 


lib. 2. cap. 47. 


3. See rule, Ignorantia facti excuſat. | 
25. Cauſa ſpiritualis commits poteſt principi laico. 


8 PR Eves, that proxies, being in their original nature duties payable 


for viſitation, were grantable to the king, and the king became ca- 


pable of ſuch grants when the duty was converted into a ſum of money 


certain, in nature of a penſion, or annuity ; for by the antient law of the 
realm, the king hath power to viſit, reform and correct all abuſes and 
enormities in the church, and the ſtatute of H. 8. but remitted the antient 
juriſdiction to the crown, which the pope had uſurped. Proxy is but a 


profit of juriſdiction ; and Cauſa ſpiritualis committs poteſt principi laico. 


r | | 
2. So he hath power to diſpence with the eccleſiaſtical laws, &c. Hob. 


Colt and Glover's caſe. 14 H.8. 7. Palm, 470. Mo. 755, 756. Hob. 


147. Davis 72. b. 73. a. 5 Co. De Jure Regis Eccl. 9. 16. ö. Hawk. 
PI. Cro. Praemunire, ſect. 6. Fitzb. Nat. Bre. 22. a. 27 E. z. 85. a. 
6 H. 7. 14. 4. Co. Lit. 44. a. 1 Fu. Eccl. 13. Moor and Moor's caſe in 
chancery. The king may diſpence with the canons, but a metropolitan can- 
not, 0 nor convocation convocated. See alſo 5 Co, De Jure Regis Eccl. 17, 
26, 28, 51. Da. Fs 77. Mo. 542. Cro. Elix. 527, 542, 601. 
Palm. 2 5, 26, 27. Da. 91, 92. Hob. 81, 82. Cro. Ja. 33 5. Cro: Ca. 
47 68, 199, 356. Dy. 294. Ha. Anal. 19. Salk. 294. The Biſhop 
of St. David's caſe, Fareſl. $6, 117. 8. C. Gilb. 181, 2 Pe. Will. 119. 
3. Vide rule, Onnes reges dicuntar cleri, | * 26 Io 
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CT Oe Effectus, 
26. 22 . ceſſat 4 my 


„J king granted an office to one at will, and 10/. fee during life, 
officio. illo, now if the king put bim from his office, the fee 


_—_— as. 129 8. b. 


It is no principal challenge to a juror, that he hath married the pa 


ty's ; mother, if ſhe be dead without iflue ; for the cauſe of favour is rel. 


14 H. | 
+59 1H ak after the lord had the wardſhip of the body and land; the lord 
releaſed to the infant his right in the ſeigniory, or the ſeigniory deſcended to 
the infant, he would be out of ward, both for the body and land; for he 
was in ward in reſpect he was not able to do thoſe ſervices which he 
ought to have done to his lord, and which now are extinét; and ceſſante 
causd ceſſat cauſatum. Co. Lit. 57560 86: -: 

4. If I make a leaſe of my lands, excepting all trees, which grow out of 
any wood, but upon the lands, by this exception the ſoil is not excepted, as 
would be if they grew in a wood or grove, but ſufficient nouriſhment out 
of it is reſerved, to preſerve the vegetative life of the trees, without which 
they muſt periſh : but if the leſſor fell them, or with leave of the leſſee 
rid them up, and eradicate them, there the leſſee ſhall have the oil; for 
ceſſante cauſa ceſſat efectus. 11 Co. 49. b. 

5. The chorch and religious houſes, after that procurations were reduced 
to a ſum certain, paid them to ordinaries, tho viſitation ceaſed, ſo that the 


rule Ceſſante causd, &c. doth not hold in ſuch caſes. Da. 3. 


6. Vide Co. Lit. 70. b. 248. a. 4 Co. Lauper caſe. Davis 1 1. 5 
n 


27. Ceſo regnare f ſi non vis ks. 


„Tu eſtates and perſons of ideots and lunatics are, by fo, in- 
| truſted to the king; (4 Co. 127.) if therefore the king ſhould 
grant to one who intrudeth upon the poſſeſſion of an ideot or lunatic, or 
takes their perſons unlawfully, that he would not meddle with them, but 
let them do their pleaſure, theſe grants were void; for to defend the ſub- 
ject is an act of juſtice, and office of a king which he cannot put off: ceſſa 
regnare ſi non vis judicare. And in theſe things the king is never ſuppoſed 
by law ill affected, but abuſed and deceived ; for eadem pracſumitur mens 
regis, quae eft juris. So 7 H. 4. 42. the earl of Kent's caſe, if the king be- 
ing but guardian grants the land in fee, the grant is void. 80 reſolyed 7 Co. 
36. That the king cannot give away a pou law. So if the king 

a- lapſe, ſhould grant to an intruder that he would not preſent to the church, 


or if one ſhould uſurp upon the king's lapſe, and the king ſhould: grant 
to the uſurper, that he would not remove his clerk; the grant would be void. 
For this were a breach of that truſt which: the law repoſed in the king. 
Hob. 155, The prince's contentment ought to be the happineſs of the ſibjjecs, 
and the fulje's welfare the ſecurity of the prince: "_—_ u 715 Jorge 


2. See 


| 2 union, mentem ſanam in corpore ſans, 


. - . 
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2. See rules, Alus egitimi non recipiunt modum, caſe 6. Admiralty nat 
to hold plea of matters cognizable at law, 


28. Chancery only controulable by parliament. 


Udgments given in chancery are not to be controuled or reverſed in any 
J other court, than the high court of parliament, which is the chiefeſt of 
all other courts in this realm. 2 Weſt's Prec. 177. a. 5 | 


29. | Chancery not tied to the rules of the common latv. 


HE abſolute power of chancery is not tied to the rules of the com- 
mon law, but thereby matters may be examined omnibus viis et modis 
guibus rei veritas melius ſciri poterit, and adjudged ſecundum allegata et pro- 
bata, and not by jury of twelve men, as at common law ; but by exami- 
nation of witneſſes, as in the courts of the civil law. Smith de Repub. Angl. 
lib. 1. cap. 12. Neither is ſuch preciſe form of pleading uſed in chancery as 
at law, nor niay advantage be taken for miſpleading, or want of form, ſo 
as the ſubſtance of the matter be ſufficiently diſcloſed in conſcience. Diverſ. 
7 106. 9 E. 4. 15. 24 E. 3. 45. 14 E. 4. 7. 37 H. 6. 43. 29 
13. c 


30. Chancery not to be ouſted of its ſariſdictio 


1. O may not ſue in the chancery of Cheſter, for a thing which in 
1715 intereſt concerns the chancellor there; for that he may not be his 
own judge; therefore in this caſe the party ought to ſue in the chancery of 
England, for otherwiſe there ſhould be a failure of right. Ro. Abr. 374. 
2, In chancery, between we ow Egerton and The earl of Darby, Cham- 
berlain of Cheſter, and others, for a farm in that county, Reſolved, by the 
lord chancellor, the chief juſtice of England, the maſter of the rolls, Dode- 
ridge and Wynche, juſtices, iſt, That the chamberlain of Chefter being 
ſole judge of equity, cannot decree any thing wherein himſelf is party; for 
he cannot be judge in propria cauſa; but where he is party the ſuit ſhall be 
heard in chancery, coram domino rege. 2dly, If the defendant dwelt out of 
the county palatine, he, who hath cauſe to complain in equity, may alſo 
complain here in chancery; for in reſpect that proceedings in chancery do 
bind the 3 only, if the perſon be out of the juriſdiction, the cham- 
berlain of Chefter cannot relieve the party; and therefore ae curia damini 
regis deficeret in juſtitia exhibenda, & ſuit ſhall be here in chancery, elſe 
the ſubje& ſhould have good right and no remedy, which ſhould be incon- 
venient : and this purſues the reaſon of the common law, c. although an 
action will lie in Wales, yet where he, who hath cauſe of action, cannot 
have juſtice there, he ſhall ſue in the king's bench ; for where the particu- 
lar courts cannot do juſtice to the parties, they ſhall fue in the king's ge- 
neral courts at Weſtminſter, &c. In all caſes where it appears to the court, 
that thoſe, who have liberty to take cognizance, do fail of right, as in mat- 
ters of foreign plea, &c. the matter ſhall be determined in the general courts 
of Weſtminſter. 3dly, The king cannot grant commiſſion to determine 
any matter of equity, but it ought to be determined in chancery, which 
's | | hath 


— 


fifty years of age, and would read five lectures every term, and at the end 


8 


5 ; 
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hath had, time out of mind, juriſdiction of thoſe matters, and that by the 
law, &c. On conſideration of the certificate of lord Dyer & al, juſtices 
in queen Elizabeth's time, concerning the juriſdiction of the county palatine 
of Cheſter, it was reſolved, that for things tranſitory, though within the 
county palatine, the plaintiff may alledge them to be done in any place 
within England, and the defendant may not plead to the juriſdiction of the 
court, that they were done within the county palatine. 12 Co. 110, See 
Dyer 202, 716. | | 5 

3. The bill was to be relieved againſt the grant of an annuity or rent- 
charge of 300 J. per annum, charged upon his lands in Ireland, ſetting forth, 


that the ſame was obtained from the late lord Arglaſſe here in London, by 
a fraudulent practice by the defendant, who pleaded to the juriſdiction of 


the coutt, the lands being in Treland. Plea over-ruled, and the defendant 


ordered to pay coſts for endeavouring to ouſt the court of its juriſdiction. 


n 73, 76, J. 135. N 
4. The bill was for relief concerning a truſt of certain lands in Ireland; the 


defendant appeared and anſwered; without objecting to the juriſdiction of the 


court. But lord chancellor objected, this court could not hold plea of lands 
in Ireland, and lord Arglaſſe and Muſchampe, Pitt, and Arnold's caſes were 
cited by counſel for the plaintiff; but lord chancellor over- ruled them be- 
cauſe of the fraudulent bargains in lord Arglaſſe's caſe made in England: 
and there could be no failure of juſtice in the preſent caſe; for they might 
have a ſubpoena out of this court returnable in the chancery of Ireland, as 
in caſes between maſters and apprentices in London; he had known ſubpoenas 
out of this court returnable in the mayor's court in London for perſons who 
lived out of the juriſdiction; but, at the importunity of the plaintiff's coun- 


ſel, gave them a week's time to ſearch precedents: and after Sir ohn Holt, 


counſel pro quer, cited the caſe of Lake and Lord Ranelagh, 8 Co. 1. in 


lord Coventry's time, Archer and Preſton, ſoon after the reſtoration, and the 


caſe of lord (Thomond and Spencer, for precedents in this court, for decrees 
made concerning lands in Treland. The defendant's counſel cited Sir Wil- 
liam Petytt's caſe, and the caſe of The counteſs of Laucharte verſus Obrian, 
24 Car. 2. the caſe of Smith and Wheeler, &c. After long debate, the 
judges concurred with his lordſhip, that the court had juriſdiction, and that 


judges in England were expoſitors of the Iriſh laws. The caſe of Barnel 


and Rochford, a trial was directed touching a feoffment of lands in Ireland. 
Lord chancellor cited Sir William Tirringham's caſe, decreed iſſue at law and 
changed the Venue to the county of Salop. 1 Vern. 405, 406. Ro. Abr. 
597. 2 Rep. Chan. 188, 1 Vern. 167, 168. 


31. Charity to purſue the intent of the founder. 


I. Decree of the commiſſioners of charitable uſes was reverſed for va- 

rying from the intent of the founder or donor. 2 Mod. Ca. 64, 65. 

2. On exceptions to a decree of commiſſioners, the chancellor muſt de- 

cree according to equity, and the true intent and meaning of the donors and 
founders. Du. Ch. Uſes 127. | I | 

3. A man deviſed gol. per annum, for a lecture in polemical or ca- 

ſuiſtical divinity, ſo as the reader was a bachelor or doctor in divinity, and 


of 


30 The Grounds and Rudiments pes 


of each term deliver fair copies thereof to be kept in the univerſity; and 

in default of ſuch lecturer, he gave the ſaid 50/. per annum to col- 
lege in Oxon. Now the univerſity of Cambridge, with the conſent of the 
heir at law, would have mitigated the rigour of the qualification, viz. That 
a man of forty, and three lectures each term, and to deliver copies once a 


year. But the lord chancellor held them to the letter of the charity, and 


faid that the heir had no power to alter the diſpoſition made by his anceſtor. 
1 Vern. 55 56. | 3 . 
4. Lord Rich, founder of the hoſpital, among other rules, directs no 
leaſes ſnould be made for longer than 21 years, and the old rent to be re- 
ſerved, and no more, and that the fine ſhould not exceed two years value. 
The farm of B. part of the hoſpital lands, had been leaſed accordingly at 
18/. per annum, and ſome. corn rent, but the price of proviſion inereaſing, 
the hoſpital (40.) made a leaſe, reſerving the old rent, but took a deed 
of covenant from the leſſee to pay an additional rent of 32 J. per annum, 
over and above the reſerved rent. In (59. ) the hoſpital, at the recommenda- 
tion of lord Warwick, made a leaſe to Atwood ſenior, for 21 years, at the 
old rent of 181, per annum, and by deed of covenant the leflee covenanted 
to pay 32 l. per annum, additional rent, and the hoſpital covenanted from 
time to time to renew, till the term was made up fixty years, and in (79.) 
made a new leaſe accordingly ; in (82.) the leaſe was renewed at the old 
rent, and an indorſement on the back of the deed of covenant of ( 5g.) 
that, during the term of the laſt leaſe, the leſſee would pay additional rent. 
Sir Fobn Freacke who had purchaſed of Atwood, brought a bill to have 
bis leaſe renewed, purſuant to the covenant in (59.) and upon hearing, his 
bill was diſmifled; the covenant to renew till the term made up ſixty 
years, was contrary to the rule of the founder; whereupon Sir Fob re- 
, fuſed to pay the additional rent, but was decreed to pay 3 on a 
different foundation; the additional rent being on account of the price of 
proviſions being dearer, and the further leaſes were in eration of the 
money to be laid out in the improvement of — that Sir John 
paying the ſame might enjoy for the remainder of the 21 years. 1 Vern. 
410, 411, 422. BY 3 3 e 
5. The caſe was, Dr. Radchife, the late phyſician, by will deviſed 300 J. 
per annum to two perſons to be choſen by the archbiſhop of Canterbury and 
certain other truſtees out of Duiverſity college in Oxon, which ſum he di- 
rected to be paid them for ten years for their maintainance, five years where- 
of they were to | mg in England, in the ſtudy of phyſic, and the o- 
ther five abroad; the defendant was one ſo choſen, and ſtudied here ac- 
- cording to the direction of the will, and for that time received his ſalary ; 
but after he did not go abroad on account of his ill ſtate of health, and 
'  . thereupon anno 1730 he reſigned to the truſtees, who accepted his reſig- 
nation, and choſe another in his room anno 173 5; the preſent information 
was exhibited againſt the defendant that he might account for five. years ſa- 
lary, by him thus received. Mr. Fazakerly for the defendant argued, that 
in a late caſe, which came before the houſe of lords upon an appeal, their 
lordſhips were of opinion that the word maintenance included education, 
and therefore though that word was uſed in the preſent will, education muſt 
be intended by it as implied; he alſo argued that when the defendant had 
ſpent half his time in his education here in England, and was prevented by 
w- | | | 
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ill health from going abroad, and thereupon had reſigned, and his reſigna- 
tion accepted, and another choſen in his room, he ſubmitted it, that the * 


preſent bill muſt be thought an unreaſonable one, My lord chancellor was 
of that opinion, and ſaid the name of the caſe cited was Gandy and Anſtis, 


ſo diſmiſſed the information. 2 Fu. Eccl. 157, 158. 2 1 
6. The intention or will of founders or donors ſhall bind the king though 
not named, as appears in ſtatuto Templorum, anno 17 E. 2. where it is ſaid 


ita ſemper quod pia et celeberrima voluntas donatorum in omnibus teneatur 
et expleatur, ut perpetuo ſanctiſime perſeveret. And the act de donis is no- 
table to this purpoſe, for there it appears that it was both neceſſary and 
profitable that the will of the donor ſhould be obſerved; the words of 
which act to the preſent purpoſe are, propter quod dominus rex perpendens 
uod neceſſarium et utile gt, &c. apponere remedium (and what was that re- 
medy ?) Hatuit quod voluntas donatoris in charta  doni ſuit manifeſte expreſſa 
de. caetero obſervetur, which binds the king himſelf, as in lord Ber#ley's 
caſe, where it is ſaid, that men ought to obſerve the intent or will of others, 
and that to break them is very bad, &c. 11 Co. 72. ö. 73. 4. 
7. See 8 Co. 13 1. 5. Skin. 491. 1 Vern. 42. | 


32. Children are de ſanguine patris et matris, ſed pater et 


mater non ſunt de ſanguine puerorum. 


| y IDE rule, Pater et mater et puer ſunt una caro. 
33. Clerici non ponantur in officio. 
ped , t6e oe General. 5. | 
* OL church ſhall enjoy her liberties in quietneſs. Stat. 14 E. 3. 
cap. 1. | | | RS: 
2. A prieſt not to be arreſted doing divine ſervice, Stat. 50 E. 3. 5. 


PRE IS 


3- The common law, to the intent that eccleſiaſtical perſons might the 
better diſcharge their duty in celebration of divine ſervice, and not be en- 
tangled with temporal buſineſs, hath provided, that if any of them be cho- 


ſen to any temporal office, he may have his writ de clerico infra ſacros or- 


dines conflituto non eligendo in officium, &c. and thereof be diſcharged. Co. 
Lit. 96. 3 aid 
4. If a man, who holds certain-lands or tenements, by reaſon of his faid 
lands or tenements be elected into the office of bailiff, beadle, or reeye, or 
other like office, if he be a clerk, or within ſacred orders, he ought not 
to be elected to ſuch office; and if he be notwithſtanding ſo elected, &c. 
he may have a writ to diſcharge him, in the form in Fitzh. Nat. Breu. 
175. (B.) and in the Regi/ter. 4 | on OO 
„ Particular caſes. nh 
F. Dr. Lee having lands within the level, was made an expenditor by 
the commiſſioners of ſewers ; whereupon he prayed his writ of privilege 
in this court, and it was granted him; for the Regiſter is vir militons Deo 
. | 5 5b non 
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non implicetur ſecularibus negotiis; and the antient law is quod clerici non Po- 
nantur in officio. 1 Vent. 105. Dr. Lee's caſe, 1 Mod. 282. S. C. . 
6. A writ of privilege was prayed to be excuſed from the office of ex- 
penditor ; 1ſt, becauſe being an eccleſiaſtical perſon he ought not to be put 
in ſuch office; 2dly, for that all the lands he had in the level, are in leaſe 
for 99 years. Writ granted by Raingford and Moreton, they only being in 
court. Moreton for the firſt cauſe, and Rainsford for the ſecond, 1 Lev. 303, 
7. Raymond prayed a Mandamus to exempt him as archdeacon from be- 
ing expenditor to commiſſioners of ſewers, being a ſecular office, and infe- 
rior to his = ap on 2 Inſt. 3. &c. court granted it wifi, 2 Keb. 693. 
8. Cur: The clergy are liable to all public charges impoſed by a& of 
parliament ; as the principal caſe was for not ſending his cart and horſes to 


| the repairs of the highways, /ur le fat. ch. 2. 1 Vent, 273. 


34- Colleges and other like bodies not to alien but ſab modo 
the allowance of the law. 


General. 


1. C'TAT. 1 Eliz. was made for the benefit of ſucceſſors, that their poſ- 

O ſeſſions might not be charged or impoveriſhed ; wherefore all ſuch 
grants as are againſt the ſucceſſor, are void. Cro. Ca. 49. 

2. Stat. 1 Eliz. was always conſtrued to redreſs the miſchiefs which were 
at law, upon grants confirmed by deans and chapters, to the prejudice of 
ſucceſſors. 5 Co. 2, 3. 8 Co. 49. Cro. Ca. 50, 51. e 

3. At a parliament holden Mich. 43 & 44 Elia. for conſideration of 
a bill for confirmation of conveyances made by ſubjects to the queen, 
and of letters patent from the queen to ſubjects, reſolved by the 
judges, aſſiſtants to the lords of parliament of the upper houſe, That 
leaſes made to the queen, by colleges, deans and chapters, wardens of 
hoſpitals, or others having ſpiritual or eccleſiaſtical livings, againſt the pro- 
viſion of the act 13 Eliz. cap. 10. are reſtrained thereby, as well as 
leaſes made to other perſons. 1ſt, Becauſe they are diſabled by the act to 


make any leaſe, gift, grant, &c. but only in the form by the ſtatute pre- 


ſcribed; and if they cannot make eſtates, the queen can take none from them, 


Sc. 2dly, The ſtatute 1 Eliz. which reſtrains biſhops from making eſtates, 


bath AK roviſion that they may make them to the queen, which proves 
that had not fach proviſion been made for the queen, as the act diſables 
biſhops to make eſtates, the queen might not take eſtates from them, con- 
trary to the proviſion of the ſaid act. But no ſuch proviſion is in the ſaid 
act of 13 Elia. 3dly, In divers caſes the queen is bound by act of parlia- 
ment, though not named, nor bound by expreſs words ; and therefore in-all 
ſtatutes made to ſuppreſs tort, or to take away fraud, or to prevent the de- 
cay of religion, the king is bound though not named ; for religion, juſtice 
and truth, are the ſupporters of the crown and diadems of kings, and there- 
fore it is agreed 35 H. 6. 60. that the king ſhall be bound by the ſtatute 
ef ing 1 Eliz. &c. Summa ratio eft quae pro religione facit. 5 Co. 14. 
A. D. A | 0 . 

* 4. By ſtatute 18 Eliz. all leaſes made by colleges, in which one third 


of the rent is not reſerved in corn, are declared void. And the corn ſo re- 
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ſerved is orderedito-be applied to the uſe of the college, on pain of depri- 


vation of the head or governor, and all others conſenting to any miſappli- 
cation. See caſe The Biſhop of Ely verſus Bently, D. D. 6 May 1732, be- 


fore the houſe of lords, 


F. All innovations within the miſchief of the acts againſt the impoveriſh= 
ing of ſucceſſors, dilapidations, and decay of ſpiritual livings, and hoſpitality, 
Sc. are by favourable conſtruction taken to be within the laws provided 
againſt ſuch abuſes. 5 Co. 14. EL EE 

6. In the principal caſe the lords of parliament, being informed that di- 
vers deans and chapters, colleges, &c. had made leaſes to the queen, as 
pretending the queen was not bound by the ſaid act 13 Eliz. cauſed a clauſe 
to be added in the. firſt branch of the act of confirmation, that it ſhould 
not extend to make any leaſe, grant, &c, good to the queen by any eccle- 
ſiaſtical perſons, &c. who had not power by the laws and ſtatutes of the, 
realm to make it, which is more than was in the act of confirmation 18 Eliz. 
which was made to maniteſt the matter to the laity ; for it was held by the 


judges that the general words. of the act 18 Eliz. hath not enabled ſuch 


eccleſiaſtical perſons to make leaſes, or eſtates to the queen, which by the 
ſaid at 13 Elia. were upon good and important conſiderations diſabled. 


„ Partiaula- caſes. > 
7. It was adjudged between the dean and chapter, and biſhop of Here- 


ford and Ballard, that the grant of a next avoidance of a benefice by the 


dean and chapter was within the purview of the ſtatute againſt their alie= 
nations. 80 if they grant a rent-charge out of their poſſeſſions, it is with- 

8. Where an atchdeacon makes a leaſe for three lives according to the 
acta, and the leſſee leaſes for 100 years, and the archdeacon, biſhop and 
dean and chapter confirm it, yet it ſhall not bind the ſucceſſor. $o where 
the parſon of Weſton demiſed his rectory to Hodges, then parſon of the 


ſame rectory for 50 years, who aſſigned to Thromorton, the biſhop confirms, 
living the leſſor, and good: in which laſt caſe it was reſolved, that for- 


aſmuch as the ſaid leaſe was before the ſtatute 13 Elia. and ſo not reſtrained 
by it, the confirmation made after the act to perfect the leaſe, was not within 


the purview or intention of it, Sc. 5 Co. 15. 4. . | 


9. A; grant. of the officialty of an archdeacon or commiſſary to a biſhop 
to two, where they were only grantable to one for life, and being granted 
in reverſion, is void by the ſtatute againſt ſucceſſors, for the ſtatutes reſtrain 
all grants againſt the ſucceſſor, beſides grants of neceſſity, and leaſes for 
three lives or 21 years, where the antient rent is reſerved; and all other 


grants, as well of offices as other things not warranted by the ſtatutes are 


made void againſt the ſucceſſors. Vide 10 Co. 60. 5 Co. 14. and caſe be- 


tween Vaughan and Crompton, 14 Ja. where it was adjudged, that a grant 


in reverſion. of the office of Regiſter of Hereford, was void, &c. Cro. Ca. 


259, 49, 50. The office of parkerſbip and ſtewardſhip, and other offices 


which are of neceſſary uſe to bilbops, are allowed to be grantable, though 
they are new offices and new fees, if reaſonable; and of the neceſſity of 
them, and of the reaſonableneſs of the fees, that court ſhall judge. Co. 


Ca. 48 49, 50. 1 ET N 
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10. The offices of the officialty of an archdeaconry and of commiffary | 


of a biſhop, are grantable by ſtatutes 1 Eliz. and 13 Eliz. becauſe, as was 
pretended, not parcel of the poſſeſſions of the biſhopric or archdeaconry, ſo 
as they could not have any profit by them, and ſo not reſtrained by the ſta- 
tutes. Reſolved they were within the words and intent of the ſtatutes, 


« 


| Cro. Ca. 258, 259. » 


11. Vide Cro. Elia. 18, 11 Co.66. Magdalen College's caſe. Hob. 220, 


Anne Needler's caſe. 5 


35. Communis error facit quaſh jus. 


| Ccording to Hanke, 1 1 H. 4. 37. Papa omnia foteft, and Hill, there 77. 


acknowledgeth him haut et grand ſovereigne, from whom all eccleſi- 
aſtics have their power. And Thirning there calls him Apoſtle ; from 
whence it followeth by conſequence, though upon a falſe ground, that his 
eccleſiaſtical acts muſt be allowed lawful, as upon the clearing the king's ſu- 


premacy when the clouds of ignorance were diſperſed, the conſequence of 
1 


power was as clearly declared, 25 H. 8. cap. 21. ſect. 2. and yet the 


crown always kept a poſſeſſion of it's natural power of diſpenſations in ſpi- 


ritualibus, 11 H. 4. 60. to retain a benefice with a biſhopric, and 11 H. 5. 
12. double benefices; and fo it came to this that cemmumis error facit quaſi 
jus; when it aroſe from the error and ſufferance of ſtate and of courts of 


juſtice both; for res judicata pro veritate habetur, though it be not ſo in- 
deed. Hob. 147. 2 R. 3z. 7. : / 
36. Conditions extinct in part, all extinct. 

6; HERE a condition diſpenſed in part, extinguiſhes wholly, 
wW as being odious in law. The caſe of — is clean — 


. Hob. 313. 
1 5 See 3 25 Ca. 67, 70, 86, 88. a 


37. Condition none may take advantage of, but who is either 
party or privy 80 it. 


F a man give lands of his own meer motion to H. H. and to his heirs 
by indenture, upon condition that he ſhall yearly, at a certain day, 


y to F. S. out of the ſame lands a certdin rent, and if he do not, that 


pa E OO | 
then it ſhall be lawful for J. S. to enter, &c. if the rent in this caſe be 


not paid, yet may not J. S. enter, for there is an antient maxim in the 
law, that no man ſhall take advantage of a condition, but he that is party 


or privy to the condition, and this man is not party nor privy; wherefore 
he ſhall not have advantage of it. And though the feoffee intended, if 
the rent was not paid, that the ftranger ſhould enter, yet as that is againſt 
law, the intent is void, but the feoffor himſelf may re-enter ; for when the 
feoffment was made upon condition that the feoffee would pay a rent to a 


ſtranger, therein was concluded, that if the rent was not paid the feoffor 


might enter; for the words imply ſo much though · it be not expreſſed; and 
when the feoffor went further, and faid that if the ſtranger was not paid he 


I ſhould 
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ſhould enter, theſe. words were void in law, and'ſo the effect of the deed 
ſtood upon the firſt words; wherefore the feoffor may re-enter in law and 
conſcience, but F. S. in neither. Do?. & Stud. lib. 2. cap. 20. 


38. Condition to avoid a freehold cannot be pleaded without 

| -, 5.5 | 

Tim the rule be, that a condition to avoid a freehold cannot be 
pleaded without deed, yet of @ chattel it is otherwiſe, Do. & 

Stud. lib. 1. cap. &. RE Ef | 


o 


39. Conditions which go to the defeaz,ance of eſtates are to be 
lalen ſtrictiy. 3. 


IDE rules, Tranfit tenementum cum onere. Limitations in reſtrain} 


| of marriage, &c. 


40. Conditions precedent muſt be literally erformed, not ſo 
of ſubſequent conditions, where the — make compen- 
| ſation. | EW 


ROC RS married his niece to the plaintiff's father, and having lands to 
the value of 1 500. per ann. deviſed them to the defendant and others, 
to pay debts, and after for the uſe of the plaintiff and his heirs male; and 
declared his will, that the plaintiff ſhould have no benefit, unleſs Sir F. P 

ham, the plaintiff's father, ſhould ſettle on the plaintiff two thirds of his 
eſtate, ſettled on the ſaid father on his marriage, and on default thereof 
deviſed the ſame. to his ſaid truſtees diſcharged of the faid truſt ; the father, 
to give his ſon title, makes a ſettlement with power of revocation; the 
truſtees brought their bill againſt Sir Francis to compel him to make a fet- 
tlement according to Rogers's will ; he anſwered he had made a ſettlement, 
but if it was not ſufficient, he was ready to make ſuch an one as the court 
ſhould direct; but before any thing done, Sir Francis died, leaving a will 


whereby he revoked all former ſettlements, and deviſed all his eſtate to the 


laintiff, his ſon, firſt to pay debts, then to the plaintiff for life, then to his 
firſt, ſecond, third, and fo on to his tenth ſon in tail, &c, which whole 
eſtate was alledged to be 6000 J. per annum, and the debts not. above 

0000 /. the plaintiff brought this bill to diſcover what debts the truſtees 
pad paid, and to have an account, and be let into the benefit of the de- 
viſe: it was ſaid the truſt was executed by the ſtatute, the words being In 
truſt for the uſe and benefit of the plaintiff, and therefore he might ſeek his 
remedy at law, which was true, but ſtill he was proper here in this court. 
{Fry and Porter's caſe cited, and 1 Salk. 236.) Lord chancellor : This is no 
truſt, but an eſtate veſted at law, and ms executed by the ſtatute of Ces; 
it is a condition ſubſequent ; precedent conditions muſt be literally per- 
formed, and this court will not veſt an eſtate where' by reaſon of a condi- 
tion precedent it will not veſt at law: but of conditions ſubſequent, which 
Y | are 


— 


— 
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are to deveſt an eſtate, it is otherwiſe; and there is a difference where 
the court can compenſate in damages for non-performance, where it is juſt 
and equitable to relieve, but where it cannot give damages, there it will 
not relieve. If the ſubſtance of a condition is performed, though not the 
preciſe words, it is ſufficient: but-if the quantity of the eſtate ſhould fall. 
ſhort, that might make a new caſe, and referred to a maſter that point, 
and alſo to take account, &c. 1 Vern, 79. &c, and 167. (Vide pops. rule, 

| Law favours juſtice and truth, &c. caſe, 22, ; 


41. Conſe jence muſe always be grounded upon ſome lar. 5 


1. IDE Doc. & Stud. lib. 2. cap. 14, 15. cap. 49. cap. 50. Ca. 
2. See rule, Aequitas ſequitur legem, caſe 4. 


on 


42. Conſcience never reſiſteth the law of man, nor addeth to 
it, but where ſuch law of man is againſt reaſon, or the 
law of God. 5 | 


I. IDE De#. & Stud. lib. 2. cap. 14. cap. 15. cap. 49. cap. 50. 
Cary's Rep. 11. 9 | 
2. See rule, Aequitas ſequitur legem. 


43. Conſenſus eſt voluntas multorum, ad quos res pertinet, ſi- 
8 mul juncta. 


| 2 and chapter are not confined to their chapter-houſe, but may 

aſſemble and do their acts elſewhere ; and therefore it is held 21 E. 4. 
26. that where a deed bears date in domo capitulari, averment might be, 
that this deed was delivered elſewhere, to which intent in 27 Af. 23. the 
caſe of the Prior alien, yet they ought to aſſemble in ſome certain place, 
and that the major, part be there preſent when they give their conſent to 
any common acts; alſo the conſent of the major part of the chapter ought to 
be given at the ſame time, ſimul & ſemel, and not ſcatteringly and at ſeveral 
days; for it is not a conſent, or not properly ſo if not ſimul; for Conſtnſus 
eſt voluntas multorum, ad quos res pertinet, fimul jundda, and therefore f con- 
ſentiant ut finguli & non collegialiter, cum actus per communem conſenſum 
debeat expediri, non valet, &c. Dav. 48. a. b. | 


44. Conſenſus non concubitus facit matrimonium, et conſentire 
non poſſunt ante annos nubiles. 


I. — that an infant within the age of conſent ſhall be in ward; 

for that the marriage is incompleat; for that to every marriage there 
ought to be conſent ; for conſenſus non concubitus facit matrimonium, et con- 
ſentire non poſſunt ante annos nubiles, 6 Co. 22. a. b. 


I, | | | 2. In 
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tbat it be without prejudice to another, &c. 
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* In the caſe of M. Who was ſued in the court Chriſtian for marrying 
his wife's ſiſter's daughter, a prohibition was awarded, becauſe ſuch marriage 
is not forbid by the Levitical law. Mo. 907. 


45. Conſtructio legis non facit injuriam. 


1. YA THEN dhe conſtruction of an act is left to the law, the law, 
which abhorreth injury and wrong, will never ſo conſtrue it, 


as it ſhall work a wrong. Co. Lit, 42. a. 


2. Legis conſtructio nan facit injuriam, and therefore if tenant for life 
maketh 'a leaſe for life genetally, this ſhall be taken, by conſtruction of law, 
an eſtate for his own life who made the leaſe ; for if it ſhould be a leaſe 
for the life of the leſſee, that would be a wrong to him in the reverſion. 
And ſo it is if tenant in tail make a leaſe for life generally, the law ſhall 
conſtrue this to be ſuch a leaſe as he may lawfully make, and that is for 
term of his own life; for if it ſhould be for the leſſee's life it would be a diſ- 
continuance, and conſequently the eſtate which ſhould paſs, by conſtruction 


of law, would work a wrong. Co. Lit. 183. à. b. 42.4. Yet if in the 


emiſſes lands are letten or a rent granted, the general intendment is, that 
an eſtate for life paſſeth, but if the habendum limit the fame for years, or at 
will, this qualifies the general intendment of the premiſſes, and the reaſon of 
it is this maxim, Quaelibet conceſſio fortiſſime contra donatorem interpretanda 
eſt, which is to be ſo underſtood that no wrong be done thereby. Co. Lit. 


183. a. Therefore on the maxim, that every man's deed is to be taken moſt 


frrongly againſt him, it is that the grantor ſhall have as — an eſtate as 


eff 
the other could lawfully grant. And the other maxim is 10 be /ſo) conſtrued, 
3. It is a general rule, whenever the words of a deed, or of the parties 
without deed, may have a double intendment, and one ſtands with law and 
right, and the other is wrongful and againſt the law, the intendment that 


ſtandeth with law ſhall be taken, Co. Lit. 42. a. ö. 183. a. b. 


4. To ſhut up this point, it hath been adjudged, that where tenant in tail 
made a leaſe to another for life generally, and after releaſed to the leſſee 
and his heirs, though between the tenant in tail and his leſſee a fee-ſimple 
paſſed, yet after the death of the leſſor, the entry of the iſſue in tail was law- 


ful, which could not be if it had been a leaſe for life of the leſſee, for then 


by the releaſe it had been a diſcontinuance executed. Co. Lit. 42. 65. 


46. Conſtructions to be according to what was the beginning. 


1. IF a ſervant leave his maſter's ſervice, and after kill his maſter, upon 
a malice that he bore him whilſt he was his ſervant, this is petit 


treaſon. 33 VJ. pl. 


2. The king being ſeiſed of the manor of Beverly in Tork/hire in fee 
in jure coronae, a ſtranger erected a ſhop on a vacant plot of the manor, 
and took the profit of it without paying any rent to the crown; and after 
the queen granted the manor in fee to 14 earl of Leiceſter, who never either 
entered or took any rent for it: after the occupier of the ſhop died in poſ- 


ſeſſion, and his ſon entered: this is no deſcent to toll the patentee's entry; 
5 | * r 
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for by his firſt erecting of the ſhop he could gain nothing againſt the king, 
Dy: 266. 3. | . | 7771 tin, 8 


47. Conſtructions to be according to what was the cauſe. 


1. A Man makes me ſwear to bring him money to ſuch a place, or elſe 


he will kill me; I bring it him accordingly ; this is felony in him, 


4+ E. 3+ 14. b. | F | | | 
2. So if he makes me ſwear to ſurrender my eſtate unto him, and I do 


ſo afterwards ; this is a diſſeiſin to me, 14 Af. pl. 19 Hil. 15 E. 3. 
3. So if one is impriſoned to make an obligation of a future day at an- 


other place, which he being at large accordingly doth ; yet he ſhall avoid it 
by durels. 6 Na. H. 6. 38 8.;6.-13...:. -* 5 ü 
4. Outlawry of treſpaſs is no forfeiture of lands, as outlawry of ſelony 


is, for though the not appearing be the cauſe of outlawry in both, yet the 


force of the outlawries ſhall be eſteemed according to the heinouſneſs of the 


_ offence, which is the principal cauſe and foundation of the proceſs. 3 E. 3. 


5. A man and feme ſole have a villain, and intermarry, and the villain 
purchaſeth lands, they cannot have the land by intireties, but by moieties 


Jointly or in common, as they had the villain, H. Law Engl. 10. 


48. Conſtructions to be ſecundum aequalitatem rationis. 


* 7 equality of reaſon in an eſpecial manner ſhineth and ſheweth 
| forth itſelf in the conſtruction of ſtatutes; in extending, things 
there provided, to miſchiefs in equal degree, whereof there are many preg- 
nant examples; and alſo in the guiding the grounds and maxims of things 
which newly ariſe, by the rule of the common law. #7. Ley 6. b. 15. a. 


2. At common law uſes were nothing, but now being become as inheri- 


tances, they are eſteemed as other inheritances ; ſo as there ſhall be a poſe/fo 
fratris of an uſe. And the uſe of the land in borough Engliſh ſhall de- 
ſcend to the youngeſt ſon. 5 E. 4. 7. But it ſhall not extend to collaterals, 
as tenancy by the curteſy, dower, deſcent to toll entry, &c. 4 Co. 22. 
3- A recognizance 4s acknowledged by the anceſtor, 'or judgment is ob- 
tained againſt him in an action of debt, and he dies ſeiſed of two acres, one 
whereof is held in Borough Engliſh; or if he hath iſſue two daughters who 
make partition, or if he die ſans iſſue, ſo as part of his land deſcend to the 
heir on the part of the father, and part to the heir on the part of the mother, 


in all theſe caſes, if one only be charged, he ſhall have contribution againſt 


the others; for they are in aequali jure. 3 Co. 12. b. 
4. Two, four or more ſeverally ſeiſed of lands join in recognizance, all 
their lands ſhall be equally extended. 3 Co. 13. 


49. Conſtructions to be wi th equity and moderation, | therefore 
FEE. to moderate the rigour of law. = | 


1. THE words of the law are not the law, but the juſt meaning there- 
ol is it; ratio legis eft anima legis, and ſometimes the ſenſe is to 


* 
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be taken larger than the letter of the law, and ſometimes it may not be 


extended ſo far as the letter, and equity is the judge thereof, which en- 
largeth or diminiſheth the letter according to what is equal in the caſe: this 


m4 


«a 


method of correcting the letter of the law is often neceſſary, and frequently 
uſed, As when an act of parliament is made, that whoever doth ſuch an 


act ſhall be a felon, and as ſuch ſhall die; yet if a man non ſane memorie, 
or an infant of tender age, who hath not diſcretion, do the act, they ſhall 
not be deemed felons, or put to death. So if an act was made that all, who 
receive, or give meat or drink, or other aſſiſtance or ſuccour, to one doing 
ſuch an act, ſhall be acceſſories to his act, and be put to death, if he was 
conuſant of the fact; yet if one doing this act come to his own wife, who, 
though the know the matter, receives, and gives him meat and drink, ſhe 
ſhall not be acceſſory or guilty of felony; for in the generality of the ſaid words 
of the law, men of non ſane memorie, infants, femes covert, were not in- 
cluded in the intent: ſo equity corrects the generality of the law in theſe 
caſes, and abridges the words, Cc. Plow. Com. 46 5. a. GW. | 

2. It is no treſpaſs for a man moderately to correct his apprentice. 
$3 £6: 09633. 7 on wi: FS in 

* Nor — take and carry away another man's wife againſt the huſband's 


conſent, if it be to a lawful intent; as to ſue a divorce againſt her huſ- 


band; or to have the peace againſt him before a juſtice of peace. 21 H. 7. 
13. ED 


\ Conſuetudo. See Cuſtom. + 5 
| 50. Conſuetudo eſt altera lex. 
USTOM is the ſoul and life of copyhold eſtates, for either without 


cuſtom, or if the copyholder break the cuſtom, he is at the will of 
the lord; yet obſerving the ſame, he is as well intitled to his eſtate accord- 


ing to the cuſtom, as he who hath a frechold at law; for Conſuetud eff al- 


tera lex, 4 Co. 21, 23. 


51. Conſuetudo eft optima interpres legum. 


HE judges of the law conſtrue the grants of the king beneficially 
for his honour, and the benefit of the ſubject; and not ſtrictly or li- 
terally to the ſubverſion of ſuch grants. 6 Co. 5. Sir John Mollins's caſe. 


52. Conſuetudo ex certa cauſa rationabili uſitata privat 
communem legem. __ 


I, uarort in intendment of law is ſuch an uſage, that hath ob- 
' tained vim legis, and is in truth a binding law to ſuch particular 


place, perſon and things which it concerns: and ſuch cuſtom. may not be 


granted or eſtabliſhed by grant of the crown,. 49 E. 3. 3. 4. nor even by 
act of parliament, but is us non ſcriptum, and made by the people of ſuch 
a place only, where the cuſtom runs, for where the people have found 
any act or thing to be good and beneficial, and apt and agreeable to their na- 
3 a | ture 
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ture and diſpoſition, they have uſed and practiced the ſame immemorially, 
and ſo, by, frequent iteration and multiplication of ſuch act, cuſtom cometh, 
and being uſed time out of mind, obtaineth the force of a law. And ſo 
the rule 44 E. 3. 19. is true, that no law ſhall bind the people, but ſuch 
as is made by their conſent, for conſent may be expreſſed as well factb as 
verbo, and that which is expreſſed facio is ſtronger, and that which is ex- 
preſſed by many acts, and continual acts of the ſame kind is cuſtota ; and 
1 briefly cuſtom is a reaſonable act iterated, multiplied and continued per le 
people de temps dont memorie ne cont. And this is the definition of a cu- 
ſtom which hath the force of law. And every cuſtom is not unreaſon- 
able which is contrary to any particular rule or maxim of poſitive law; 
for r ex certa cauſa uſitata privat com, legem, as the cuſtom of ga- 
vellind and borough Engliſh are againſt the maxims of deſcent of inheri- 
| tance: ſo the cuſtom of Kent, The father to the bough the ſon to the plough, 
Sc. and every cuſtom which may be hurtful to the intereſt of a. private per- 
ſon, is not therefore void, Fc. Da. 32. 4. Uw. f 
2. Conſuetudo ex certa cauſa rationabili uſitata priuat communem legem, 

. ia conſuetudo contra rationem introducta potius uſurpatio quam con ſuetudo 
appellari debet. Canſuetudo praeſcripta et legitima vincit legem. Co. Lit. 113. a. 
3. Cuſtom ought to be certain; for incerta pro. nullis habentur. Da. 33. a. 
4. It ought to be certain, reaſonable, and uſed with continuance. Da. 


33. 4. 5 


6. Cuſtom is ſometimes admitted to derogate from the common law ; for 


conſuetudo bona de cauſa ufitata et approbata pri vat communem legem. Cal- 

thorpe's Readings of Copybolds, fo. 20. Da. 33. a. 

6. By cuſtom a man may deviſe that his executors may ſell the tenements 
he hath in fee-fimple, for a certain ſum to- diſtribute for his ſoul; here 

the executgrs may {ll to whom they pleaſe, and ouſt the heir; for a cuſtom 

uſed upon a certain reaſonable cauſe, depriveth the common law. Lit. 

ſect. 169. Conſuetudo veritate eft vetuſtas erroris. Continuance without 
truth is the antiquity of Error. In Littleton's time a man could not deviſe 
his lands but by cuſtom ; but now he may do it generally by ſtatutes 32 H. 8. 

- 00. 2. 34. 6 6 Ic. - | 

7. See 4 Co. Copybold Caſes. Calthorpe's Readings, &c. 


53. Conſuetudo ſemel reprobata non poteſt amplius induci. 
dis 2366004 ee General. | | 
I. Wyo fence ought to have continuance ſas interruption for time 
\__ immemorial; for if it hath been diſcontinued within the time of 
memory, the cuſtom is gone, Da. 33. V6. 3 
2. When a man hath a lawful eaſement by preſcription, another cu- 
ſtom immemorial may not take it away. 9 Co. 58. 5 | 


Particular caſes. 


3. As if a copyhold is leaſed by the lord for life or years, according to 


| the courſe of the common law, it ſhall never after be demiſed as a copy- 
hold according to the cuſtom; for as continuance maketh a cuſtom, ſo diſ- 
continuance deſtroyeth it. Nihil tam conveniens eft naturali acquitati, quan 
unumquodgue diſſolvi eo' ligamine quo ligatum eſt, Da, 33. a. b. 
OW | © : 4. Though 
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of Law and Equity. | 
* Though a Modus for tithes had been varied by ſubſequent compoſition 


for fixty years, and had been once paid in kind, yet that did not deſtroy 
the Modus. 2 Fu. Eccl. 122. See the caſe at large 1 Ju. Eccl. 449, &c, 


54. Conſuetudo vincit communem legem. 


NUSTOM and immemorial uſage may create and conſolidate inheri- 
tances ; for conſuetudo vincit communem legem. 4. Co. 21. a. 


55. Contingency may not depend upon a contingency. 


1. IN the caſe at bar the demiſe made to Thomas depended upon a con- 

tingency precedent, and upon. a meer uncertainty, ſo that until that 
happened, the intereſt or term intended to be demiſed is not certain, nor 
the land bound by it. And as Thomas died before it was reduced to any 
certainty, the leaſe could never take effect, or veſt in his executors or ad- 
miniſtrators, for the reaſons given in arguing the cauſe. It was alſo object- 
ed againſt the demiſe to Thomas, that if he had been alive, yet it could 
never have veſted in him; for he died before Ralph or William, and they 


- ſurvived Elizabeth, and by the expreſs condition precedent, Ralph might 


not take unleſs Elizabeth died within the term, and Villiam could not 
take unleſs Ralph died infra terminum praedict', which is as much as to ſay, 
that if Ralph died before Elizabeth; for the term is for 80 years, if ſhe 
ſhould ſo long live, and Thomas might not take unleſs William died in the 
life of Elizabeth, ſc. infra terminum praedich, and William and Ralph alſo 
ſurvived Elizabeth, ſo that both contingencies failing, viz. the death of 
Ralph, and the death of William, in the life of Elizabeth, the demiſe to 
Thomas could never commence; and the demiſes to Ralph and Villiam are 


both void, yet the limitation precedent, (viz. the death of Ralph and William 


in the life-time of Elizabeth,) as to the leaſe to Thomas, is not void; for that 
his intereſt might depend upon both contingencies, and ſo was the intention 
of the parties, which was affirmed per totam curiam; and lord chief juſtice 
Popham, put this caſe, If A. demiſe to B. for 30 years, after the death of 

C. if C. bs within 10 years next coming ; if C, ſurvive the 10 years, the 
term ſhall never take effect. So in the principal caſe his lordſhip ſaid, the 
leaſe to Thomas could not commence, unleſs Villiam died before Elizabeth ; 
but he ſurvived her, therefore the leaſe to Thomas could never commence. 
And his lordſhip further ſaid, the leaſe to Thomas was void for andther 
reaſon, namely, that it might not commence upon a contingency which 
depended upon another contingency ; as here the demiſe to Thomas depended 
upon the contingency annexed to the demiſe made to William, and the leaſe 
to William depended upon the contingency annexed to the demiſe to Ralph; 
and to this purpoſe he cited 12 A. pl. 5. A. leaſed to B. ſur condition, that 
if A. paid to B. 10/. within ſuch a certain time, that he ſhould re-enter, 
and if he did not pay before the day, and B. paid him 10“. at a day after, 
that he ſhould have fee: they neither pay the money, and after both days 


A. enters, and B. ouſts him, A. brings aſſiſe and took nothing by his writ, 


1 Co. 153. The Rector of Chedington's caſe, ove tout le caſe, 
2. Nicholas Searle deviſed to his niece Mary Bryant and the heirs male 


ue 
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155 male by one ſurnamed Searle; and in default of both conditions, he 
deviſed to Elizabeth Bryant in the ſame manner, and in default thereof he 
deviſed to George Searle for 60 years, if he ſo long lived; remainder to 


the heirs male of the body of the ſaid George, and their iſſue male for ever. 


It was adjudged; 1ſt, That the deviſe to Mary was a good deviſe of an 
eſtat&-tail, and ſo was the eſtate to Elizabeth, but it is an eſpecial intail, it 


zs to her and to the heirs male of her body, begotten by a Searle, which is 


a middle intail, not the higheſt nor the loweſt ; for it might have been to 
her and the heirs of her body, begotten by George Searle, which had been 


more particular, yet this is a good eſtate-tail within the ſtatute de donis; 


for it is within the reaſon of the ſtatute. 2dly, The words pon condition, 
&c. though they are expreſs words of condition, ſhall be taken to be a li- 
mitation, So it is held 1 Ven. 199, 202, and chief juſtice Holt faid, 

he ſaw no reaſon why they might not be ſo conſtrued in a deed, though 
the law had not been carried ſo far. And ſo the ſenſe is, if ſhe have no 


iſſue by a Searle, upon her death, the eſtate ſhall remain over. 3dly, That 


the eſtate-tail of Mary and Ekzabeth, or either of them, doth not ceaſe 
by marrying with one who is not a Searle, for the remainder over is in de- 
fault of both conditions, and in the mean time it is limited to her, and 
the heirs male of her body, and ſhe may ſurvive the firſt huſband, and 
marry a Searle, and ſo there is a poſſibility as long as ſhe lives. If the 
eſtate had been to Mary and the heirs male of her body, by a Searle to be 
begotten, . provided and upon condition if ſhe do marry any but a Searle, 
that then it ſhall remain, and be to George Searle and his heirs. A com- 
mon recovery ſuffered before marriage would not have bar d the eſtate-tail and 


remainders; and though (he after married with another, it ſhould not have 


avoided the recovery. And the court took a difference between a collateral 
condition and a condition that runs with the land. If the donor reſerve 
a rent with a condition to re-enter, a recovery will not bar it; otherwiſe 
it is, if it be to re-enter for non-payment of a ſum in groſs. Salk, 570. 

3. Vide 2 Co. 72. 2 Cro. 461. Perk. Par. 745. 3 Ch. Ca. 29, 5o, 
1 Mod. 108, 111. 1 Co. Rector of Chedington's caſe throughout. | 


56. Contracts are to be taken according to the intent of 


= 


the parties, expreſſed by their own words. 


LL contracts are to be taken according to the intent of the parties 
expreſſed by their own words, and if there be any doubt in the 
ſenſe of the words, ſuch interpretation muſt be made as is 'moſt ſtrong 
againſt the grantor or obligor, that he may not by obſcure wording of the 
contract find means to evade and elude it. G7/b. 249. | i 
See rules, Law regards the intention of the parties. Equity is to execute 
= intent of the parties. In things of election the party is to ſhew that he 

bath made it, | 


57. Contra negantem principia non eſt diſputandum. 8 
Q EE rule, Principia probant et non probantur.o—© 
8 15 


1. 


2 


of Law and Equity. 5 43 


| 58. Copybold mu be immemorial. 


$f 1. a copyhold be leaſed by the lord for life or years according to the 


courſe of the common law, it ſhall never after be demiſed again ac- 
cording to the cuſtom ; for Conſuetudo ſemel reprobata non poteſt amplius in- 
duci; for as continuance makes. a cuſtom, ſo diſcontinuance deſtroys it. 


Nihil tam conveniens eſt naturali aequitati, quam unumquodque diſſolvi eo li- 


gamine quo ligatum eſt. Da. 33. b. 


2. See 4 Co. Of Copybolds, Calthorp's Readings of Copybolds. 


59. Copy holder derives bis eſtate from * and not out of 


the eſtate of the lord. 


1. „ ene doth not derive his eſtate out of the eſtate or intereſt of 
the lord only; for then the copyhold eſtate ſhould ceaſe, when the 
eſtate of the lord determined. But it was reſolved, that the life and ſoul 


of a copyhold is the cuſtom of the manor; and hs” bog or admit- 


tance is made by any one having a lawful eſtate or intereſt, the copyholder 
is in by the cuſtom, without any regard to the eſtate or perſon of the gran- 
tor, Sc. 4 Co. 23.6. 24. 4. | | 


2. Where the lord of a manor, wherein are many copyholders for life, 
marries, and after a copyholder dies, and the lord after his coverture grants 


the lands again according to the cuſtom of the manor for life, and dies, the 
wife ſhall not avoid this grant in a writ of dower. 4. Co. 24. a. 

3. So if feoffee of a manor ſur condition, make a voluntary grant of 
copyhold eſtate, according to the cuſtom, and after the condition is broken, 


and the feoffor re-enters, yet the grant by copy ſhall ſtand. 4 Co. 24. 2. 
Vide Dy. 342. | | 9 


60. Copyholder is in by him who ſurrendered, and not by | 


the Lord. 


* 


the lord admits him, now he, who is ſo admitted, is in by 


bim who made the ſurrender, &c. for the lord is nothing but an inſtru- 


ment to make the admittance, and he, who is admitted, ſhall not be ſubject 
the charge or incumbrance of the lord, &c. © 4 Co. 27. b. 
2. When the lord hath made his admittance according to the effe& of the 


ſurrender, nothing remains in him but the reverſion of the eſtate. 4 Co. 


29. 6b. | | 
3. When the tenant of a copyhold ſurrenders the land to the lord to 
the uſe of another, the lord by the cuſtom (which makes the law in ſuch 


cafe) hath but a cuſtomary power to make admittances ſecundum formam 


et efectum ſurſum-redditionis, and though the lord ſhould grant the lands to 


another, that would be a thing without warrant; for he ought to do it ac- 


cording to the ſurrender, and he who is admitted ſhall be in by him who 
made the ſurrender, and not by the lord ; for if the lord, after ſuch * 
| | | | er, 


*. HEN a copyholder ſurrenders to the uſe of another, and 
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der, grant to Ceſtuy que uſe and a ſtranger, it ſhall all enure to Cœſtuy que uſe. 


So if he admitted Ceſiuy gue uſe upon condition, the condition is void. 


4 Co. 28. 6. | 
4. When a copyholder ſurrenders into the hands of the lord to the uſe 


of M. and K. without limitation of any eſtate, they ſhall have but an 
eſtate for life; for as well eſtates as deſcents ſhall be directed by the rules 


of the common law, as a neceſſary conſequence upon the cuſtom, unleſs 


there be a ſpecial cuſtom (which always hath been obſerved) within the 
manor, that theſe words ſibi et ſuis, or fibi et aſſignatis, or the like, might 


create an eſtate of inheritance: and the eſtates in theſe caſes are limited up- 


on the ſurrender, and are always annexed to the eſtate of him to whoſe . 
uſe the ſurrender is made. And always the ſurrender to the lord is general, 
without limitation of any eſtate : the lord is but an inſtrument in this caſe, 
and when he hath admitted according to the effect of the ſurrender, nothing 
remains in him but the reverſion. 4 Co. 29. 4. 6. 5: 

5. The lord is bound in conſcience to hold a court to admit. 4 Co. 


Dy. 264. a. 
61. Corpus humanum non recipit aeſtimationem. 


F a Ca. Sa. be executed, that is in law ſufficient for the whole debt; for 
Corpus humanum non recipit aeſtimationem, ſo that if you take it at all, you 
muſt take it for the whole debt. Hob. 59. According to Braf. Minima 
foena corporalis eft major qualibet pecuniaria. And Rufh. faith, Mortuus 


Lomo non eſt homo, and a priſoner is a dead man: perdit domum, familiam, 


vicinos, patriam; and therefore the laſt named author well calls impriſon- 
ment. a Civil death, | 


62. Cuilibet in ſua arte perito eſt credendum. 


1. CEE Co. Lit. 125. | | 

2. Vide rule, Quod quiſquis norit in hoc ſe exerceat, ſicut ad quae- 
fionem facti non reſpondent judices, ita ad quaeſtionem juris non reſpondent ju- 
ratores, | N 


Py”. 


63. Cui licet quod majus, non debet quod minus eſt non licert. 


10 Eſolved, that where the cuſtom of the manor was, that copyhold 
lands might be granted in fee-ſimple, that a grant to one and the 

heirs of his body is within the cuſtom; for be it a fee-fimple conditional, 

or eſtate-tail, it is within the cuſtom : ſo he might grant 2 life or years 

by like cuſtom ; for an eſtate in fee-fimple comprehends all. 4 Co. 23. a, 

30. a. | | 

2, See 5 C. De jure regis Eccl. 6.b. 7. 4. | 


64. Cujus eſt dare, illius eſt diſponere. 


I, Creditor agrees with his debtor to take leſs than his debt, ſo he be 
paid by ſuch a day, the debtor fails of payment, and brings his 

bill, ſuggeſting ſome equitable excuſes for not making preciſe __— 
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of Law and Equity. 45 
and that he tendered within two or three days, but the defendant refuſed, 
and ſued at law for the whole. Demurrer, for that the bill contained no 
equity, and that the plaintiff having failed, he was not bound to take leſs; 
and demurrer allowed. 1 Vern. 211. | 

2. Lord keeper in this caſe ſaid, he was fully ſatisfied it was not origi- 
nally a mortgage, but an abſolute purchaſe, but his lordſhip believed Sabine 
might complain he had ſold his eſtate too cheap, and that thereon Barrel 
might declare if he would pay his money within a year, and 100/, for his 
| pains, he ſhould have his eſtate again; and cited Sir Anthony Cage's caſe, of 
a Clauſe to repurchaſe, and ſaid that where there was a clauſe to repurchaſe, 
that the time limited ought to be preciſely obſerved. And as to ſerjeant 
Barrels agreement, it was but reaſonable for his trouble; for that the eſtate 
was more valuable, as having gone through a lawyer's hands, who un- 
derſtood the title, and that might be a means to encourage purchaſors. So 
_ diſmiſſed the bill. 1 Vern. 268, 269. Note; To make it a mortgage, were 
cited the caſes Cole and Martin, and Beale and Collins. i 
3. A college is the founder's creature, and he may give it what ſhape he 

pleaſes, ſo it be a legal one. Sin. 502. | 

4. The founder's will is his reaſon, in diſpoſing and ordering his own, 

and we may not take this power from him, becauſe we think it unreaſon- 
able. Skin. 481. | 3 | 

Every man is maſter of his own charity, to appoint and qualify it as 

he pleaſes. Sin. 481. | be: | 

6. The authority of the founder to viſit, is an authority by the common 

law, &c. and whereof the courts of law will judicially take notice, but 
that of a viſitor conſtituted, is not ſo, but derivative and limited. Sin. 
* The court intends that the viſitor will do right. Sin. 454. 

8. A viſitor by appointment has no greater authority or power, than the 
founder giveth him, he is the founder's creature, and receives his being, 

wer and authority, from him, and he may not exceed the power given 

im; Qui poteſt dare poteſt diſponere. Skin. 454. 

9. Charities founded and endowed by private perſons, are ſubject to the 
private government of thoſe who erect them; and therefore if there be no 
viſitor appointed by the founder, in all ſuch caſes of eleemoſynary corpora- 
tions, the law doth appoint the founder and his heirs to be viſitors; they 

are patrons, and are not to be guided by the common known laws and rules 
of the kingdom; but ſuch corporations are to be governed by the particular 

laws and conſtitutions aſſigned them by the founder. Sin. 483. 

10. Viſitation is a ſacred truſt, and if it be invaded, a prohibition lieth ; 
and this is the privilege of every founder, upon the general rule of reaſon, 
Cujus eft dare, &c. and this is mentioned in the caſe of Phillips and Bury, 
Show. Parl. Ca. 51. 4 Mod. 112. and Stillingfleet's cafe, 413, Sc. Gilb. 
178 0 183. 

27) Vide Gilb. 165, 182. Show. Parl. Ca. 51. Skin. 497, 454. Fitz. 
Nat. Brev. 42. A. B. C. D. Skin. 474, 646, 479, 485, 489, 492, 
493. 495, 498. 8 AJ. 29, 30. 1 Mod. 12, 82, 84. 3 Lev. 2.1. 

3 Mod. 295. 4 Mod. 106. 5 Mod. 404, 452, 236, 238, 240, 241. 

1 Show. 74. 1 Keb. 166. 1 Vern. 456, 457. 1 Pe. Vill. 326. 2 Ju. 

Eccl. 188, &c. 196, &c. | 
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Wn . 
55. Cujus eſt diviſio, alterius ef? electio. 


Is W agree that the eldeſt ſiſter ſhall make partition 

of the tenements, ſhe is to chuſe laſt after all the others. Lit. 
ch. Parceners, ſe. 245, Brac. lib. 2. 77. Fleta, lib. 5. cap. g. Brit. 
cap. 72. gives the preference, as does Lit. ſect. 244. (where partition is by _ 
an indifferent perſon) to the eldeſt ſiſter, yet this deſcendeth not to her heir, 
as are theſe books, and Co. Lit. 166. b. But where the eldeſt ſiſter is not an 
actor in the partition, it not only deſcends, but ſhall go to her huſband who is 
tenant by the curteſy, or to her aſſignee; for the rule of law is Cujus eſt di- 
vo, alterius eſt eleftio; for the reaſon of the law is, for the avoiding of 
partiality, Iſae etenim leges cupiunt ut jure regantur, which might appa- 
rently follow, if the eldeſt might both divide and chuſe. Co. Lit. 167. a. b. 

2. Thomas Wilſon brought prohibition againſt the biſhop of Carliſle, and 
faid that there was within his pariſh of Grayſtock this cuſtom for tithing 
of wool, that if an inhabitant have five fleeces or above, that after ſheering 
and binding up of the ſaid five fleeces ab/que fraude et dolo, fideliter ſolvet 
rectori poſt monitionem, &c. apud oftium domus manſionalis ejuſdem inhabi- 
tantis infra parochiam praedit?, decimam partem inde abſque aliquibus viſu vel 
tactu novem partium ejuſdem lange reſid per rectorem habendum vel ſcrutan- 

dum in plenam, &c, and that the parſons have accepted it; and then lays, 
that the biſhop of Carliſie pretending himſelf parſon or commendatory, 
&c. the biſhop pleads bimſelf parſon, &c. and demurred in law to the cu- 
ſtom. And it was adjudged for the biſhop; for the ſubſtance of the pre- 
ſcription is laid, that the very true tenth is and onght to be paid, without 
fraud, which is not preſcriptable ; for it is common right ; then the ſole 
point preſcriptable is, that this is without view or touch of the nine parts, 
which in effect is repugnant to the other; for when you have laid truth in 
the former part, you lay the way to fraud in the latter; for it is againſt 
common reaſon, that any man ſhould judge or divide for himſelf, and then 
take choice of his own diviſion, againſt the rule of partition. Lit. For 
the truth of the tenth depends upon the proportion it holds with the nine 
parts; and therefore for the pariſhioner, who is in the nature of an adverſary, 
to ſet out a part for the tenth, which he only affirms to be juſt, is to give 
him power to tithe as he liſts: and it's a weak anſwer to ſay, that if it 
be not a juſt tenth, he may refuſe it, and ſue for his due; for firſt he hath 
no means to know or be aſſured whether it be true or not; ſo his ſuit may 
be cauſeleſs, ſure he may be, it will be fruitleſs : but the law was provided 
not to engender but prevent ſuits; and therefore provideth that things be 
done by indifferent means and perſons, that there be no ſuſpicion of indi- 
rect dealing. If a man be judge in his own caſe, and judge amiſs, a writ 
of error would redreſs it: ſo if a biſhop diſturb or would not admit the 
clerk, he might be compelled ; yet the law provides better, that is, that 
you have your right; and therefore that your means be ſuch as is likely to 
produce it, You may challenge the array or polls, you ſhall remove the 
Venire facias to another officer, as the coroner, where the ſheriff is ſuſpec- 
ted in law, by a proviſional challenge afore, to avoid delay, which is a kind 
of injury. Hob. 107, 108, | | FO —_ 5 
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Cuſtom. See Conſuetudo. 


66. Cuſtomary inheritances, ſuch as copyholds, ſhall not have 
any collateral qualities which do not concern deſcents. 


0, 7 HERE the cuſtgm is, that copyholder may grant in fee, he 
W may grant any leſſer eſtate ; for fee- ſimple includes all. 4 Co. 


* ©, oY Cy” i $ 5 

| | * A man ſhall not be tenant by the curteſy, /ans ſpecial cuſtom. 4 Co. 
5 28. 6. Hl.” | 

; 3. A wife ſhall not be endowgd of a copyhold but where there is a ſpe- 


cial cuſtom ; but where ſhe is ſo dowabl ſhe ſhall have all incidents thereto, 


| 4 Co. 30. b. 5 | 5 

= 4. See 4 Co. Cofybold, caſes, thorpe's Readings. 

> | x | | 

. 67. Cuſtom cannot be grounded upon fraud. 

4 t. THE Eaft-Ingia company ſued their factor for an account of 

2 A 4 12000 J. in gold he carried hence into India; he on his account ] 

„ demanded (according to the uſual cuſtom) allowance for ſo much paid for 

> - cuſtom to the king of India; it was inſiſted that he did not pay it: ſo on 

. the queſtion, whether the factor or the merchant ſhould have the benefit of 

» the cuſtom ? it was referred to two merchants, they certified that by the courſe 

t of merchants the factor ſhould retain; for that if the principal freight, by 

5 his non- payment had been loſt, he muſt have anſwered it to the employer; 

, and ſo run the hazard wholly. And in this caſe, the factor by the law in 

4 Eaſt India, had it been diſcovered that he had concealed the gold, and not 

t entered it in the cuſtom-books, would have loſt his life. as a felon. Two 

n other merchants certified the employer was to have the benefit of the non- 

C payment of the cuſtoms, And upon theſe certificates it was decreed, that 

4 the factor ſhould have the benefit of the cuſtoms; for it was a duty to be 

', paid, and the employer could make no title to it againſt him that was in 

e | 4 and he that hath poſſeſſion hath right againſt all but him that 

it | th the very right. 1 Chan. Ca. 25. | | | | 

= | 2. The factor had ſtolen the cuſtoms of certain goods, of which a bill 

3 | was to have account, and to diſcover whether he had paid the faid cuſtoms 

3 or not? The defendant by anſwer inſiſted, he was not bound to anſwer that 

2 part of the bill; for that the plaintiff, who was the employer, was not in- 

i titled to theſe cuſtoms, nor any advantage thereof whether they were paid 

it or not. On exception, the maſter certified the anſwer ſufficient. On 

IC exceptions to the report, the caſe above (Smith and Oxenden) was cited, 

at but it was inſiſted for the plaintiff, this caſe was not like that; for that was 

0 of cuſtom ſtolen from a foreign king, and this was of cuſtom ſtolen from 

IC our own king; and that it would be of evil conſequence, and an encourage= >. 

_ ment to evil factors, if the court ſhould give an opinion for them in a mat- } 

- ter of fraud, as this was. And whereas it was infiſted by the defendant's _ _/ 
counſel, that it was the courſe of merchants, that factors ſhould have the | 


benefit 
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benefit of cuſtoms themſelves, and not the principals ; becauſe the penalty 
would fall on the factor if diſcovered : it was declared that could not be 
called a cuſtom, being grounded upon fraud ; and therefore the court or- 
dered that the defendant ſhould anſwer whether -he paid the cuſtom or 
not. 1 Chan, Ca. 30. Vide Smith againſt Oxenden, 1 Chan, Ca. 2 5. 
Antiquity joined with verity is to be reverenced, but without verity it is only old- 
neſs of error. That only is truly currant which is antiently true; therefore 
what is founded in error, no uſage can ſupport, | | DS I 
3. The defendant employed the plaintiff as his factor beyond ſea, and 

brought an action of account againſt him, and had judgment quod computet ; 
the plaintiff brought his bill here to have an allowance upon account for 
what he had ſaved without paying the cuſtom for thoſe goods (which could 
not be allowed before the auditor, as was ſaid) ; and an allowance was de- 
creed againſt the employer ; and ſo referred to a maſter to take the account. 
1 Chan. Ca. 76. Note; This caſe is founded _ the rule of equity, that he 
| ſhall have ſatisfaftion who would have ſuſtained the loſs, i. e. where he is not 

| particeps criminis, but if he be criminal himſelf, it is otherwiſe ; for one ſhall 

not take advantage of his own wrong. ; | 

4. Hisx, a tinner in Cornwall, articled with Papilion to ſell and deliver to 
him ſixteen tons of tin, free from all cuſtoms and duties; part of the price 
was paid, and the reſt ſecured to be paid; after the tin was ſeiſed, for that 
the coinage had not been paid, which by the cuſtom of the Stannaries is a 
forfeiture, in caſe the tin be ſold before coinage paid or ſecured : and be- 
cauſe the forfeiture was by Hix, Papilion ſued him to be relieved, he ha- 
ving covenanted to deliver it cuſtom free. Lord chancellor diſmiſſed the bill, 
ſaying, I will break this trade between the tinners and the merchants : for 
by this trade the king is couzened, and the coinage duty ſeldom anſwered, 
1 Chan. Ca. 256. | | 

5. The plaintiff made Willet his factor to fell linens for him; he took 
them up at the cuſtom-houſe, &c. and ſold them to the defendants Wing- 
field and Bowater for 1151. and before payment died indebted by ſpecialty 
more than his aſſets would extend to pay, and (int al) by covenant, on 
his marriage, to leave his wife, if ſhe ſurvived him, 30001. his widow ad- 
miniſtred, and inſiſted the 115/. in the hands of Wing field and Bowater, 
was liable not only in equity to reimburſe her what was due to Willet as 
factor, but ſhould come into the aſſets, and be liable to her articles and the 
debts by ſpecialty, Decreed the money to be paid the plaintiff, diſ- 
counting thereout what was due to Willet as factor, and that with coſts, as 
having made an ill defence to ſatisfy her articles out of the plaintiff's eſtate; 
a factor is in nature of a truſtee, and though he has right at law, yet he is 
in equity but a truſtee. 2 Yen. 638. 

6. Where a factor ſmuggles foreign cuſtoms, and yet ſets them down to 
his maſter, as paid. ſur account; chancery would not relieve, for that the 
factor ventured his life. But North, lord keeper, ſaid he was not ſatisfied 
of it, for that he ventured his maſter's goods, as well as his qwn life. 
Skin. 149. And quaere whether this is not wrong, as it is an argument for 
foreigners to do the ſame by us; for by a parity of reaſon, that our traders 
may do it to other foreign governments, others may do it to us. 

7. In this caſe, a difference was taken by my lord chancellor, that if an 
executor, or truſtee of money, place it out in the funds or on other ſecurity, 

2 | | whereby 


J 
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whereby he gains conſiderably, he ſhall have the whole benefit to him- 
ſelf, in reſpect of the hazard he run of being a conſiderable loſer thereby, 
which he muſt have born, But if ſuch truſtee or executor were an inſolvent 
perſon at the time of placing out ſueh truſt-money, there the Cefuy que 


truſt ſhall have the whole benefit gained thereby, as he only could have 


born the loſs, thereof, if any had happened; the truſtee or executor, by 
reaſon of his inſolyency, being incapable thereof, and conſequently running 


no hazard at all. Prec. Chan, 505. 


6s. Debile fundamentum fallit opus. | 


1. I Fa ſpiritual corporation, to which a church is appropriate, be diſſolved, 
I the church becomes diſappropriate. 3 E. 3. 74. | 


2. A lord confirms the eſtate of the diſſeiſor (of lands in antient demeſne) 


to hold free, yet after it is recovered by the diſſeiſee, it ſhall be antient 


demeſne again; for the eſtate, upon which the confirmation enured, is de- 
feated. 49 E. 3. 8. | 


3. When the eſtate, whereunto a warranty 1s annexed, is defeated, the 
warranty is alſo defeated. Lit. cap. Warranty. 


69. Decreta conciliorum non ligabant reges noſtros. 


1. VN ] Hatſoever the pope did in this kingdom was of no force, but 


coram non judice. Hob. 146. | | 
2. Decreta conciliorum non ligabant reges noſtros. Mo. go6. 8 
3. Me. 542, 755, 756. 5 Co. de Ju. Regis Eccle. 1, 2, 5, 10, 13, 
14, 15, 23, 28, 40. 4 Inft. 342, 343. Co. Lit. 44, 99. 5 Co. 51. 
11 Co. 49. 22 Af}. pl. 5. Da. 4, 51, 52, 71, 72, 76, 88. Hob. 143, 


147, 81, 82. Pal. 463, 470, 477. Fitz. Nat. Breu. 22, Cro. Eliz. 
527, 542, 601. Cro. fac. 37, 335, 517. Cro. Ca. 47, 68, 199. Ha. 


Anal. 18, 19, 23, 24. | | 
4. Vide rules, De una praeſumptione ad aliam tranſivit Romanus pontifex. 


Rex eſt mixta perſona, Sc. Rex eſt monarcha et imperator, &c. Omnes re- 


ges dicuntur clerici. Cauſa ſpiritualis committi poteſt principi laico. 


70. De non apparentibus et non exiſtentibus eadem eſt 


ratio. N 


Si ORD Hebart, Prudence is Quod dubitas ne feceris. De non apparenti- 


bus et non exiſtentibus eadem eſt ratio. Hob. 295. | 
2. The matter of an indictment ought to be full, expreſs, and certain ; 
and not 1 be maintained or ſupported by argument or implication, &c. 
4 Co. 44. C. | 
3. The indictment being Veredictum, id eſt dictum veritatis, and matter 
of record, ought to import all the truth which is neceſſary by law; for De 


non apparentibus, &c, 4 Co. 47. a. 48. a. 
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71. Deſcent tolls an entry. 


| th General. „ 
1. 8 deſcent is the worthieſt means to come to lands, ſo hath the 
II heir more privilege than any that by other order or means come to 
lands, &c. In antient time if the diſſeiſor had been in long poſſeſſion, the 
difſeiſee could not have entered upon him, nor upon his feoffee, if he 
| had been a year and a day in quiet poſſeſſion: but now the law is changed 
in both caſes ; only the dying ſeiſed being an act in law, doth hold at this 
day, and this was the law before the conqueſt: and one reaſon of this an- 
tient law may be, ſays lord Coke, that the heir cannot ſuddenly, by intend- 
ment of law, know the true ſtate of his title: and for that many advantages 
follow the poſſeſſion and tenant, the law taketh away the entry of him, 
who would not enter upon the anceſtor, who is preſumed to know his title, 
and driveth him to his action againſt the heir that may be ignorant thereof, 
To a deſcent to toll an entry dying ſeiſed is neceſſary; and it muſt be of 
ſuch tenements as are corporeal and lie in livery, and not of inheritances in- 
corporeal which lie in grant, as advowſons, rents, commons in groſs, and 
ſach like; for deſcents of ſuch do not put him, who hath right, to an action; 
and the reaſon of the difference is, for that houſes ſerve for the habitation 
of them ; and lands are to be manured for the ſuſtenance. The like law 
is of an abatement, or intruſion, and of their feoffees or donees, Gc. 
C. Lit. 237. b. | | | 
2. Deſcents which toll entries are in two manners, (to wit) where the de- 
ſcent is in fee, or in fee-tail : deſcents in fee which toll entries, are as if 
a man, ſeiſed of certain lands or tenements, is diſſeiſed by one who hath 
iſſue and dieth ſeiſed, ſo that the lands deſcend to ſuch ie by courſe of 
law, and not by his own act, wherefore his entry is taken away, and he is 
put to his writ of entry, &c. to recover. Lit. ſect. 38 5. Deſcents in tail, 
which take away entries, are as if a man be diſſeiſed, and the diſſeiſor giveth 
the land to another in tail, and the tenant in tail hath iſſue and dieth ſeiſed, 
and the ifſue enter, in this caſe alſo the entry of the diſſeiſee is taken away, 
and he is put to his. writ of entry ſur diſſeiſin againſt the ifſue of the 
tenant in tail. Lit. ſect. 386. | 5 | 
3. At common law if the diſſeiſor, abator or intruder, had died ſeiſed 
ſoon after the wrong done, the diſſeiſee and his heirs had been barred of 
their entry, without any time limited by law; but now by the ſtat. 37 H. 6. 
1. except ſuch diſſeiſor, &c. had been in peaceable poſſeſſion of ſuch manor, 
Sc. whereof he died ſeiſed, for five years next after ſuch diſſeiſin, &c. ſans 
entry or continual claim, &c. the entry is not taken away, Sc. but after 
five years the diſſeiſee muſt make ſuch continual claim; and it is ſaid, ſays 
lord Coke, that abators and. intruders are out of the ſtatute, becauſe the 
ſtatute being penal only extends to diſſeiſees, which was the moſt common 
miſchief, ef ad ea quae frequentius accidunt jura adaptantur. Alſo the feof- 
fee of the diſſeiſor is out of the ſtatute and remains at common law, and 
whether the diſſeiſin be with or without force, the law is the ſame; for this 
ſtatute is to be taken favourably, for advancement of the antient right, (as is, 
as I concerve, every other ſtatute). Bodies politic and their ſucceſſors are with- 
in this ſtatute, Ac. Co. Lit. 238. 4. b. Vide etiam 240. 4. ow 
| 2 3 
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the mortgagee or his heirs the money, and he die before the day, it muſt 
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4. A difference is to be taken between a right for which the law giveth 
remedy by action, and à title for which the law giveth no ſuch remedy, 
but by entry only; as where the feoffee upon condition, as in Lit. ſect. 391. 
hath a right to the land, his entry is taken away, becauſe he may recover 
by action; but where he hath no remedy by action, his title of entry cannot 
be taken away, becauſe he hath no remedy by action: therefore, if his entry 
ſhould be taken away, he would be for ever barred. So is the law in caſe of 
Mortmain ; ſo where a woman hath a title to enter Cauſa matrimonii praelb- 
cuti, no deſcent ſhall toll the entry; ſo it is of a deviſee; ſo of the king's pa- 
tentee dying before entry ; and the reaſon of this' difference is, becauſe there is 


but a title, and no remedy by action in theſe caſes, Sc. Co. Lit. 240. a. b. 


F. The general rule is, that it is not lawful for any man to enter upon a 
deſcent, yet the reaſonableneſs of the law excepteth from this rule or ground, 
an infant who hath right, and hath ſuffered ſuch deſcent, and him alſo 
who hath made continual claim, and ſuffereth them to enter notwithſtand- 
ing, &c. Doct. & Stud. hb. 1. cap. 17. etiam cap. 8. $Id 

6. If he in reverſion diſſeiſe his tenant for life, and die ſeiſed, this is a 
deſcent to take away the entry of tenant for life, but this is not ſufficient 
to toll the entry of a ſtranger ; becauſe as to him it is but the eſtate for 
life ſtill, and but a fictitious and not a deſcendable eſtate. Hob. 323. Co. 
Lit. 238. a. | 55 | 


Particular caſes, þ 


. In a writ of right between Plat demandant and Holford tenant, the 
defendant pleaded that he was within age, and in by deſcent, and prayed 


that the parol might demur till his full age; whereunto the demandant re- 


plied that he was ſeiſed until the tenant diſſeiſed him, and traverſed the de- 
ſcent; and day was given to the tenant to adviſe what he would do, 
Hob. 266. : 

8, Tenant in tail having agreed to ſell, and received part of the conſidera- 


tion money, was decreed to ſel], but ſtood out to a contempt, and died. A 


bill was brought to revive againſt the iſſue in tail, but was diſmiſſed ; for 
though the tenant in tail had power, and might have barred the iſſue, yet as 
he did not execute that power, he is not concluded ; for tenant in tail did 


not do the neceſſary acts, (to wit) levy fines or ſuffer any recoveries for the 


barring the iſſue. Prec. Chan. 278. | | | 
9. The heir is not to be diſinherited but upon a neceſſary implication. 

1 Vern. 323, 370. | | 5 9: 

10. See Lit. gg. Co. Lit. 241, 242, 243, 245, 246, 247, 248, 249, 


250, 253, 289, 298, 328, 336, 337, 338, 353, 362, 304, 388. See 
alſo Continual claim and diſcontinuance, and Stat. 32 H. 8. cap. 13. See 
rule, Law favours juſtice and truth, &c. | 


72. Deſignatio unius perſonae eſt excluſyo alterius; et expreſ- 
ſum facit ceſare tacitum. „ 


1. „ law ſhall never ſeek out a perſon where the parties themſelves 
have appointed one ; as if the condition on a mortgage be to pay 


not 
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not be paid to his executors, but to the heir; but if the condition was to him, his 
heirs or executors, there the mortgagor is left to his election. Cu. Lit. 2 10. 4. 
2. If a man makes a feoffment in fee ſur condition, that the feoffee ſhall 
pay the feoffor. his heirs or aſſigns, 20 J. at ſuch a day; and before the day 
the feoffor makes his executors and dies, the feoffee may pay the fame either 
o the heir or the executors; for they are his aſſignees in law to this intent 
ut if a man make a feoffment in fee ſur condition, that if the feoffor pay 
to the feoffee, his heirs or aſſigns, 200. before ſuch a feaſt, and before the 
feaſt the feoffee maketh his executors, and dieth, the feoffor ought to pay 
the money to the heir and not to the executors, for the executors in ſuch 
caſe are no aſſigns in law; and the reaſon of the difference is, becauſe in the 
firſt caſe the law muſt of neceſſity find out aſſigns, and there cannot be 
any aſſignee in deed, for the feoffor had but a bare condition, and no eſtate 
in the land which he could aflign over; but in the other caſe the feoffee 
hath an eſtate in the land; which he may aſſign over; and where there 
may be aſſigns in deed, the law ſhall never ſeek out or appoint any aſſigns 
in law; and though the feoffee made no aſſignment of the eſtate, yet the 
executors cannot be aſſignees, becauſe aſſignees were only intended by 
the condition to be aſſignees of the eſtate: but if the condition be to pay 
the money to the feoffee, his heirs or aſſigns, and the feoffee make a feoff- 
ment over, it is in the election of the feoffor to pay the money to the firſt 
feoffee, or to the ſecond feoffee, and ſo if the firſt feoffee dieth, the feoffor 
may pay the money either to the heir of the firſt feoffee, or to the ſecond 
feoffee; for the law will not force the feoffor to take knowledge of the ſe- 
cond feoffment, nor of the validity thereof, whether the ſame be effectual 
or not, but at his pleaſure; and the firſt feoffes and his heirs are expreſly 
named in the condition. Co. Lit. 210. E 4 e 9 
3. If a feoffment be made on condition, that if the feoffee pay to the 
feoffor at ſuch a certain time 20/7. then the feoffee ſhall have the land to 
him and his heirs ;- but if he fail at the day, that then it ſhall be lawful 
for the feoffor or his heirs to re-enter, &c. and afterwards, before the day 
2 the feoffee ſells the land to another, and makes a feoffment; if 
he ſecond feoffee tender the money at the day to the feoffor, who refuſeth, 
Sc. the ſecond feoffee hath an eſtate in the land, clear of the condition; and 
that becauſe the ſecond feoffee hath an intereſt in the condition for the ſafe- 
guard of his tenancy; or if the firſt feoffee after ſuch ſale tender the money, 
Sc. this ſhall be good enough for the ſafeguard of the eſtate of the ſecond 
feoffee, becauſe the firſt feoffee was privy to the condition; and fo the tender 
of either of them two is good, .&c.. Lit. ſef?. 336. And in all good dealing 
the firſt feoffee ought to pay the money, and fave the eſtate of his feoffee. 
Co, Lit. 208. a. 1 FI . 
4. See the rule, Expreſſum facit ceſſare tacitum. 


| 25 I 
73- De una praeſumptione ad aliam tranſroit Romanus pon- 
tifex. . | 
FTER the biſhop of Rome had taken upon him to be che ſpiritual 
prince or monarch of the whole world, he attempted to give laws to 
all nations, as a mark of his ſovercignty ; but well knowing quod ubi non ef 


2 | condendi 


— 


* — 
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| condendi authoritas, ibi non eſt parendi neceſſitas, he offered his laws with 
caution ; and therefore at firſt he cauſed certain rules for the government of 
the clergy only, and which he called decrees, and not laws or ſtatutes : 
which being received by his obedient clergy, he then attempted to draw the 
laity to obedience thereto: and firſt he propounded certain rules or ordinan- 
ces for faſting days, to be obſerved by the laity as well as clergy, which he 
called by the moderate name of Rogations, and not laws or ſtatutes: but 
when he found laymen, out of their blind zeal, took in theſe ordinances of 
abſtinence, then this impoſtor went further, and carried on his incroach- 
ments, making ſtill more and further reſcripts and orders, to bind not only 
his obſequious clergy, but alſo the laity; as well ſovereign princes as their 
ple, and that not only in ſpirituals, but in matters concerning their civil 
and temporal eſtates and rights ; ſo monſtrous were the impoſitions of this 
uſurper; for De una praeſumptione, &c. See Da. 69. b. 70, 71, Sc. 1 Ju. 
Eccl. The courſe of the popes uſurpauon, &c. and the oppoſition the ſame met 
with, &c. | ; 


74 Deus ſolus haeredem facere poteſt, non homo. 


1 * caſe of deſcents of inheritances, the law reſpectetli primogeniture, 
bicth-right, proximity, and the intire blood; but it gives no regard to 
the worthineſs or ſufficiency of the heir; and therefore the law caſts inheri- 
tances upon ideots, infants, Cc. as well as upon men of diſcretion: the law 
reſpecteth not the dignity of the perſon in caſe of deſcent of an inheritance; 
for Primogeniture has a prerogative given it by the law of God, and there- 
fore is ſo preferred in our law, and is moſt worthy. Dav. 33. 30: 
See Brat. 62. Co. Lit. &c. ; 5 


r K 


* Diſcovery draws 1 it relief. 


30- A Perſon, who had furniſhed neceſſary tackling for a ſhip, which was 
' afterwards ſold, prays a diſcovery of the perſonal eſtate of one of 
the part-owners, who was dead, and to have relief againſt his executors and 
the ſurviving part-owners. Lord chief baron Gilbert ſaid, that the chief 
diſtinction upon the rule, that diſcovery ſhould draw with it relief, ſeemed 
to be that where a diſcovery is prayed, and a liquidated debt admitted by 
the anſwer, the court might then proceed to give relief; but where the 
debt was unliquidated, being uncertain, and ſounding in damages, it was 
proper for a jury to aſcertain it; there being nothing for a court of equity 
to found a determination on. 'That though this caſe was within the mer- 
cantile law, yet being admitted by the anſwer, that the charge was for 
tackling, c. a court of equity muſt grant them redreſs, as a court of ad- 
miralty would, (viz.) upon the bottom of the ſhip, and that it would be 
very hard to ſend them back again, there to obtain relief; and that all the 
part-owners ought to make ſatisfaction, having received the un of the 
voyage, which the ſhip was enabled to perform by the plaintiff's furniſhing 
the tackle, &c. Baron Hale ſaid, In the preſent caſe, the proceedings in 
this court were very proper, and they might go on; for in the court of 
admiralty ſeamens wages are recoverable, and they are likewiſe chargeable 
upon the bottom of the (hip; and yet chancery retains bills for _— 
. a | P an 


* 


i 


— 


of equity had a concurrent juriſdiction with them. Gib. 227, 228, 
Barn. 278, 279. 


2. See rule, In things of election the party is to (hew that be hath made it, 


Dinos, either at law or in equity, Ca. 7. 


76. Dies dominicus non eft juridicus. 


* 1 E Sabbath day is no day for law cauſes. Upon a fine levied 
with proclamations according to the ſtatute 4 H. 7. cap. 24. if 
any of the proclamations be made on the lord's day, all the proclamations 


are erroneous ; for the juſtices may not fit on that day; but it is a day ex- 


cepted from ſuch buſineſs by the common Jaw, for the ſolemnity of it; to 
the intent that all people may apply themſelves to Prayer and ſerving of God, 
Fi. Law Engl. 7. 

2. No plea ſhall be holden Qyindena Paſchae, becauſe it is always the 
Sabbath ; but it ſhall be . quindenae Paſchae. Fitzh. Nat. Brev. 
I (F.) 

2 3. If a writ of Sci. Fa. out of the common pleas bear teſte upon a Sun- 
day, it is error ; becauſe that it is not Dies juridicus in banco, Dy. 168. 

4. No fale on a Sunday ſhall be ſaid a ſale in market overt, to alter the 

property. 12 E. 4. 8. 


But on a Sunday a conſtable may ſerve a warrant to find ſureties for 


good behaviour. * 2 50. See Stat. 29 Car. 2. cap. 7. ſect. 6. 
, 77. Deficiente uno non potef eſſe haeres. 


T is the Tg which is between every heir and his anceſtor, that makes 

him heir; for without blood he may not inherit; and therefore he, who 
hath the full and intire blood, ſhall inherit before another, who hath but 
part of the blood of the anceſtor ; ; for ordine naturae totum pragfertur 
unicuique parti, And therefore Bratton faith, Quod propter jus ſanguinis 
duplicatum, tam ex parte patris, quam ex parte matris, dicitur haeres propin- 
quior ſoror, quam frater de alia uxore. And Britton faith, That right of 
blood in this caſe, makes the female to forecloſe the male. The heir ought 
to have in him two bloods, the blood of the father and the blood of the 
mother; theſe bloods commix d in him by lawful marriage, conſtitutes and 
makes him heir; ſo that none may be heir to any unleſs he hath in him 
both the bloods of him to whom he maketh himſelf heir; and therefore 
the heir of the half blood ſhall not inherit, becauſe he wants one of the 
bloods which ſhould make him heir, &c. Defictente uno non poteſt eſſe 
haeres: And upon this reaſon, according to Britton cap. 5. If a man be 
attaint of felony by judgment, his heirs begotten after are forecloſed all ſuc- 
ceſſion, as well of the part of the mother as of the father; as they born 


rw had not two bloods inheritable in them; becauſe at the time of 


their generation, the blood of the father was corrypted ; for ex leproſo pa- 
rente leproſus generatur filius; and when the father is attainted of felony, 
by inheritable blood is corrupt; and ſo his ſon hath but an half blood; 

that.is, the blood of the mother uncorrupt ; and therefore having but one 


blood, he may not inherit even to her, Sc. 3 C0.41. 4, 0. 
I 78. Diſpenſatio 


—— — — — q 
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78. Diſpenſatio eft mal prohibits provida relaxatio, utilitate 


of Law and Equi. © 


8 


at: \ Tn 4M 


en neceſſitate penſata. 5 


* D Thenſatio eſt relaxatio juris, and permits that to be done, which the 
| law before had prohibited or forbidden. 21 H. 8. 6. a. Dav, 
69. 4. - SE 
” . Diſpenſations, ſay the canoniſts, Non debent trahi ad communem legem. 
Da. 81. a. | | 

3. Diſpenſatio eft provide relaxatio mali prohibits, utilitate vel neceſſitate 


| penſata. Pal. 476. 


4. The intention ought to be regarded, and not the preciſe words, in the 
king's grants. Pal. 476. 9 Co. The earl of Salop's caſe, A diſpenſation 
takes away and prevents the offence, whilſt a pardon only takes away the 
puniſhment, Palm. 476. | | 

5. It is ſafe and good policy in the king's licences to Mortmain, to have 
non obſtantes of the ſtatutes of Mortmain, and not only of the ſtatute of 
Quia emptores terrarum; but it appeareth by Littleton, that there needeth not 
any non obſtante of the ſtatutes of Mortmain, for the king ſhall not be 
intended to be miſconuſant of the law. 'And when he licenceth in Mort- 
main, he need not make any non ob/tante ; for it is apparent to be granted 
in Mortmain, 'and the king is the head of the law ; and therefore praeſu- 
mitur rex habere emnia jura, &c. in ſcrinio pectoris ſui, for maintaining 
his grants to be good according to law, Co. Lit. 9. a2. 

6. As to . for pluralities, unleſs in caſes of abſolute neceſſity, 
they muſi needs be allowed to be odious both to God and all good men; and 
therefore by no means intitled to have any favour, extended to their ſupport, 


| but on the contrary, as my lord Gilbert wiſely and piouſiy ſays, No conſtruction 


can be too liberal to make parſons refide, &c. Diſpenſatio eſt vulnus quod vul- 


nerat jus commune, And all abuſes ſhall be removed, as ſaid a certain 


canoniſt, f duo tantum verba, (viz.) non obſtante, non impedirent, were re- 
moved. Da. 69. Vide et nota tout le caſe avec les citations. It is ſaid a 
biſhop ſhall be but anius uxoris vir, that is according to the expoſition of the 
canoniſts, that he ſhall have but one cure; for as they hold by commendams, 
bigamia contrabitur in ecclefia ; and ſo it was a primitive biſhop ſaid when 
another benefice was offered him in commendam, abfit ut cum ſponſa habeam 
concubinam. Da. 75, Which ſhews what were the ſentiments of the primi- 
tive chriſtians in this matter. And it is to be obſerved Marfil. Pat. pro- 
nounced a curſe againſt the court of Rome, where they were invented, for 
introducing them: and indeed they have been of moſt dangerous conſequence 
to all the commonwealths in Chr:i/ftendem, as may be collected from my 
lord Coke in his 7 Rep. 36. and Dav. 69. and other the beſt authorities. 
For as faith the canoniſts, Commenda eſt materia odioſa et reſtringibilis. 
Pal. 460, 1 Ju. Eccl. the evils of diſpenſation, 85 


79. Diſtinguenda 
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Wo 79. Diſtinguenda ſunt tempora. 


HE ſtatute 23 H. 8. was made for the taking away ſuch ſuperſtitious 
uſes, as praying for ſouls ſuppoſed to be in purgatory, and ſuch like; 
not to ſuppreſs the erecting of grammar ſchools, and maintenance of the 
poor, &c. Before the making this ſtatute divers ſuperſtitions and errors in 
the chriſtian religion, which had a pretence and ſemblance to charity and 
devotion, were diſcovered by the light of God's word; and theſe only, and 
not good and pious uſes, were intended to be tolled by the ſtatute ; for no 
time was ever ſo barbarous as to take away education and ſcience, or ſupport- 
ing the poor, &c. but by this and all other the ſtatutes, ſuch uſes are in- 
tended to be maintained, &c. Diſtinguenda ſunt tempora. 1 Co, Porter's 
caſe, | 5 8 | 


80. Doloſus verſatur in univerſalibus. 


19 E. 3. Where the king grants a licence to appropriate an advowſon 
generally, without any recital, this ſhall not extend to appropriate an ad- 
vowſon held in capite, becauſe the grant is general, Et doloſus verſatur in 
univerſalibus. Mo. 321. See next rule. | 


$1. Dona clandeſtina ſunt ſemper ſuſpicioſa. 


I. i an information againſt Tuyne, in Camera ftellat', for contriving and 

publiſhing a fraudulent gift of goods; the caſe was upon the ſtat. 
13 Eliz. cap. 5. and was this, Pierce was indebted to Tyne in 4001, and 
alſo to C. in 200. C. brought debt againſt Pierce, and pending the writ, 
Pierce being poſſeſſed of goods to the value of 300 J. ſecretly made a ge- 
neral gift, by deed, of all his goods and chattels, real and perſonal whatſo- 
ever to Tuyne, in ſatisfaction of his debt, but ſtill Pierce continued in the 
poſſeſſion of the ſaid goods, and ſome he ſold, and the ſheep he ſheared 
and marked with his own mark. C. had judgment againſt Pierce, and a 
Fi. Fa. to the ſheriff, who coming to make execution on the ſaid goods, ſe- 
veral perſons with force, by Twyne's command,” refiſted the ſheriff, claim- 
ing them to be Tuyne's goods, by virtue of the ſaid gift, made on good and 
lawful conſideration, Reſolved, The gift fraudulent and within the ſtatute, 
In this caſe it was reſolved, 1ft, That the gift had the ſigns and marks of 
fraud. 2dly, Becauſe the gift is general /ans exception of his apparel or 
other neceſſaries, for it is commonly ſaid Qyod dolgſus verſatur in generali- 
bus. 3dly, The donor continued in poſſeſſion, and uſed the goods as owner, 
and traded with others therewith, and deceived and defrauded ſuch perſons 


as he dealt with. Athly, It was made in ſecret, Et dona clandeſtina ſunt 


ſemper ſuſpicioſa. pthly, It was done pending the writ. 6thly, There was 
a truſt between the parties, for the donor continued the poſſeſſion, and 
uſed the goods as his own proper goods ; and fraud is always apparelled and 
clad with truſt, and truſt is the cover of fraud. ythly, The deed ſaid that 
the gift was made honeſtly, truly and bona fide; Et clauſulae inconſuetae 
tſemper inducunt ſuſpicionem. 2. It was reſolved, though there was ſuch 
debt due to Twyne, and ſo a good conſideration of the gift, yet it was 

| Not 
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do, if it be not alſo bone fide, And th 
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Hot within the proviſo of the ſaid act; for though it be a good ä 


tion, yet it was not bona fide ; for no gift ſhall be ſaid boxa fide within the 
faid proviſo, that is accompanied or coupled with any truſt ; for the proviſo 
ſays, good conſideration and bona fide ; ſo that good conſideration will not 
e when a gift is in ſatisfaction 
of a debt, it muſt be, 1ſt, In a publig” manner, for ſecrecy is a badge of 
fraud, 2dly, The goods ought to be appraiſed to the true value, and the 
deed to expreſs in particular, that it is/in ſatisfaction of a true debt, zdly, 
Preſently after the gift the donee ought to take poſſeſſion; for continuance 
of poſſeſſion in the donor is a mark of truſt, and every truſt is out of the 
faid proviſo ; for a truſt between the donor and donee is in truth a fraud to 
other creditors, for thereby they are defeated of their juſt debts. A good 
conſideration within the proviſo, is a valuable one, and a gift made bong 
fide, is without any truſt either expreſſed or implied; ſo that ſuch gifts 
muſt be both on good conſideration and bona fide : all ſtatutes made againſt 
fraud, are to be conſtrued liberally, and expounded beneficially to ſuppreſs 
fraud, &c. Twyne was convicted of fraud, and he and all the others of 
riot. 3 Co. 80. Twyne's caſe. | | | 
2. If leſſee for years aſſign his term by fraud to defeat an execution, and the 
aſſignee aſſigneth bona fide, in the hands of the ſecond aſſignee, it is not liable 
to the execution. If a man who hath goods to the value of 30/. be indebted 
to one in 201. and to another in 10/. and the debtor aſſigns to him to whom 
he owes 101. all his ſaid goods worth 30 J. with intent, that for the reſt 
above the 10/7. he ſhould be favourable to him, it is void, as it is fraudulent. 


But Foſter ſaid it ſhould not be void for the whole, but only for the ſurplu- 


ſage, as Twyne's caſe. Quaere faith Godb. 161. 
3. Inſtances of concealment are evidences of fraud. Barn. 4. 


82. Donatio principis intelligitur ſme praejudicio tertii 
1. ＋ Feng prerogative of the king ſhall do no wrong to a ſubject. Da. 
75. 4. | 
2. Though the king may diſpenſe with a ſtatute prohibiting a matter 


indifferent to be done, yet he cannot change the common law by his patent. 


37 H. 8. Bro. Pat. 100. 6 H. 7. 4. Dav. 75. 6. 

3. Though the grant of the crown be ex gratia ſpeciali, certa ſcientia, 
et mero motu, yet this ſhall not extend the grant beyond the intention and 
meaning expreſſed in ſuch grant, &c. neither may the crown make a grant 
by non obſtante againſt the common law. So the king may not grant a 
protection in a Quare impedit or aſſize with a non obftante of any law 


to the contrary, for the miſchief that might follow to the plaintiff, &c. 
4 Co. Bozoun's caſe. | | 


4. The king may not diſpenſe with the common law with a uon obſtante. 
Dav. 75. b. | - | 
. The king may not grant to a man to be his own judge. Da. 75. 8. 

6. The king may not grant a commendam to the prejudice of a lay patron. 
Da. Le caſe de commenda. ö F | | 

7. The king may not diſpenſe with any to do a nuſance in the high- 
way. Dav. 75. 4. | „ ä 


vw 
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8. The king may not grant that if a man treſpaſs upon me, I ſhall not 
| - have an action againſt him. Dav. 75. 4. | . 


8 3. Dower favoured. 


| IP General, | 
1. 5 a poſſeſſion in law, a woman ſhall be endowed ; and yet 
no man ſhall be tenant per le curteſy of lands, without his wife 
have poſſeſſion in deed, Doct. & Stud. lib. 2, cap. 15, 
2. And where a woman is dowable by act or rule in law, equity ſhall 
not bar her to claim her dower. Cro. Car. 190, 191. 5 
3. A woman ſhall be endowed of the beſt of her huſband's poſſeſſions. 
As if the huſband held of J. S. by 3 d. who held over of another by 20 d. 
and F. S. releaſe to the huſband, ſo that he now holds by 20 d. the wife 
being endowed, ſhall hold only by the third part of the 3 d. and not by 
the third part of the 20d. Fitæb. Dower 131. 1 8 


90 Particular caſes, 1 25 N 
4. FJ. S. ſeiſed in fee, bargains and ſells to the huſband for 1207. in con- 
fideration that he demiſe to him and his wife for their lives, rendering a pep- 
per corn rent, and with condition that if he paid the money at the end of 
20 years, the bargain and fale ſhould be void; he redemiſeth accordingly, 


and dies: the wife brings dower. Though Croke and Jones, to whom it 


ſtood referred out of chancery, conceived it againſt equity, and the agreement 
of the huſband at the time of the purchaſe, that ſhe ſhould have it 
againſt the leſſee; for it was intended that they ſhould have it immediately 
redemiſed to them, as ſoon as they parted with it; and jt is but in the 
nature of a mortgage. And upon a mortgage, if the lands be redeemed, 
the wife of the mortgagee ſhall not have dower. And if a huſband take 
a fine fur cognizance de droit tome ceo, and renders arrere, although it was 
once the husband's, the wife ſhall not have dower ; for it is in him, and 
out of him quaſi uno flatu, and by one and the ſame act: yet in this caſe 
the judges conceived, that by the law ſhe was to have dower ; for by the 
bargain and ſale the land was veſted in the hufband, and thereby his wife in- 
titled to dower; and when he redemiſed it upon the former agreement, yet 
the leſſees are to receive it ſubject to this title of dower; and it was his 
folly that he did not join another with the bargainee, as is the antient courſe 
in mortgages. - And when ſhe is dowable by the act or rule of law, a court 
of equity ſhall not bar her to claim her dower, for it is againſt the rule of 
law ; and where no fraud or eovin is, a court of equity will not relieve, 
Upon a conference with other juſtices at Serjeants-Tnn upon this queſtion, 
who were of. the ſame judgment, Jones and Croke juſtices | certified their 
Opinion to the court of chancery, that the wife of the bargainee was to have 
dower, and that a court of equity ought not to preclude her thereof. Cro, 
Ca. 190, 191. Show. Parl. Ca. 52. S. C. cited. „ ü re 

5. If the lands of F. S. are ſequeſtred for a perſonal duty, and he 
marries and dies, though the lands were ſequeſtred before marriage, yet the 
wife's right of dower will attach upon them; for this ſequeſtration fhall, not 
ſo far bind or cover them, as to hinder the wife of her dower, 1 Fern. 1 25 
> ; 5 | 6. 1 
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6. If a man deviſe certain lands, money, goods, &c. in lieu and fatis- 
faction of dower, the wife cannot have both: but ſhe may waive the deviſe 
and claim dower, or take the deviſe in lieu of dower, at her election. 
2: Chan. Ca. 24. See 1 Chan, Ca. 181. 1 Vent. 340. 4 Co. 1. Vernon's caſe. 
| 7. But if the huſband deviſeth lands to his wife during her widowhood, 

without naming any conſideration, ſhe ſhall have both; becauſe a will im- 


| ag a conſideration, and may not be averred to be in bar; for there may 


no averment dehors the will, &c. 4 Co. 1. Vernon's caſe, Co. Lit. 36. 
Mo. pl. 103. Cro. Eliz. 128. 3 Co. 27. Dy. 220. | 

8. L. left legacies out of his perſonal eſtate to his wife, and deviſed her 
part of his real eſtate during her widowhood, and gave the reſidue to truſtees 
for 21 years, for the payment of debts and legacies ; the remainder of his 
whole eſtate he deviſed to the plaintiff, who was his godſon, and of his 
name, but à remote relation, for life, &c. though this was not declared in 
lieu of dower, yet in equity it ought to be ſo taken; for from the giving 
away the reſt of his eſtate to other uſes, it might be collected and intended 
from the will, that the teſtator ſo intended; and a collateral ſatisfaction may 
be a good bar to dower in equity, though not pleadable at law : and decreed 
that ſhe muſt either take her dower and waive the deviſe, or take the deviſe 
and waive her dower. This decree was SLE by lord keeper Wright. 
2 Vern. 365. | | oY” 


9. See Hi. Law 126, 127, a8. Lit. 5. 9 47. and 2 H. 7. 6. 


Sav. 57. 1 E. 6, 12. (17.) Fitz. Abr. 306. a. 309. ö. Reg. 170. 4. 


Bulſt. 173. Noy 108. 2 Leon. 10. Eq. Abr. 208. Lit. chap. Dower. 
Co. Lit. Palm. 18, 78. Ridl. View, &c. 8, 81. 1 Chan. Rep. 254. 
Perk, 349. 1 Co. 123. 4 Co. 1. Vernon's caſe. Doct. & Stud. lib. 2. cap. 
22. Dy. 11. 2 Fern. 430, 404. Gilb. 229. Prec. Chan. 351. 

10. See rule, uod ab initio non valet, Sc. 


84. Eadem mens praeſumitur regis quae eſt juris, et quae 

5 3 eſſe debet, praeſertim in dubiis. 1 

A Lapſe is an act and office of truſt repoſed by law in the ordinary, me- 
tropolitan, and laſtly in the king (who is certum et ſtabilimentum ju- 


ſtitiae); the end of which truſt is to provide the church of a rector, in de- 


tault of the patron ; yet as for him and to his behoof; and therefore as he 


cannot transfer his truſt to another, ſo he cannot deveſt the thing where- 


with he is truſted to any other purpoſe; and therefore though the king or 
biſhop may ſuffet the church to ſtand void, (which yet is culpa) yet they 


| cannot bind themſelves, that they will not fill the church; for that were 


injuria et malum in ſe; and therefore ſhall be judged in law, in deceit.of the 
king; for eadem mens, &c, The eſtates and perſons of ideots and lunatics 
are by law intruſted to the king; if therefore the king ſhould grant to one 
who intrudeth upon the poſſeſſion of an ideot or lunatic, or takes their per- 
ſons unlawfully, that he would not meddle with them, but ſuffer them to 


do their pleaſure, ſuch grants were void, &c.. Hob. 154, 155. 


—_— 
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6 85. Eccleſia Eecleſae decimas | ſolvere non debet. 


IMobibition, and ſurmiſeth that he was parſon, and the defendant was 

vicar of the ſame church, and ſued him in court Chriſtian for tithes, 
upon an endowment that the vicar ſhould have the tithes of all the lands 
within the pariſh ; and alledgeth, that he pleaded there, that he is parſen 
| be gage ; and that the lands, whereof tithes are demanded, are parcel 


and that they of the ſpiritual court would not allow of his 
plea; and held a prohibition lay upon this ſurmiſe; for Ecclfia decimas 
ſolvere ecclefiae non. debet. And T; eld ſaid, this matter was lately in que- 
ſtion between ung and the parſon of Boxley, and adjudged no tithes 
ſhould be paid of glebe lands. But Popham ſaid, if the vicar be endowed. 
to have all the ſmall tithes within the pariſh, and the parſon make a. leaſe 
of his glebe land, the leſſee ſhall pay the ſmall tithes ariſing therefrom to 
the vicar, and the groſs tithes thereof to the leſſor ; which was agreed per 
 _ Curiam, Cro. Eliz. 479. _ | rl N. 1480 


86. Eccleſia ef infra aeratem, in cuſtodia domini regis. 


Mi 23 E. 1. Inter adjudicata coram rege, Hunt' f. 84. in theſaur” 
W ſcaccar fic adjudicatur, Quod ecclefia eſt infra aetatem, et in cuſtodia 
domini regis, qui tenetur jura et:baereditates ejuſdem manutenere et defendere, ' 
11 Co. 49. a. b. 33 E. 3. 5Ce.ig.b | 5 


97. Eccleſraftical courts may not bold plea of matters deter; 
„ minable at lato or in equity ' 


| RE General. | ES”; 
1. LLETA, Leges autem anglicanas, licet non ſeriptas, leges appellari non 
F ee Th lord Hal, that they have their jon lrg im- 
memorial uſe, and no account can be given of the original or beginning of 
the common law : there are no monuments, much leſs any clear and certain 
accounts of the original foundation of the Exgliſʒ kingdom or ſtate; by 
whom, and when planted : and therefore, ſaith his —_— we cannot 
poſſibly know the original of the laws thereof; but this we Know, as it is 
in Dact. & Stud. and indeed runs through all the books, they are grounded 
on, 1. The law of reaſon. 2. The law of God. 3. General cuſtom or 
immemotial uſage, 4. Principles or maxims, which have been always taken 
for law, and may not be denied, c. 5. Particular cuſtoms, and 6, Acts 
of parliament or ſtatutes, And thoſe. things which come in abridgment of 
the common law are not to be favoured in conſtruction,” as are the books, 
and particularly lord Hobart, Chancery is a futidatnental court as antient 
as the kingdom. Hob. 63. It is a court of ſtate. 1 Chan. Ca. 124. 
It is to judge according to conſcience. EA. Os. 46 to 56. It is the 
| of the poor. EI. O 115. And can do no wrong. 2 Char. 
. 217. The equity of chancery ſhall controul the courts of law, and 
alſo @ multo fortiori, the eccleſiaſtical courts. 1 Chan. Ca. 201. Whereas 
_ the eodlefiaſtical laws and courts are only derived from the indulgence of the 


2 crown, 


N 


Nh 
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crown, add the acceptance of the people, 1 Ju. Eccl. 168, 169. and Jura 
ecclefiaſtica ſunt limitata. Co. Lit. 96. a." Salk. 553. And are ſuch as 
are allowed by, and muſt not be againſt the common law or ſtatutes, or 
uſages of the realm, &c. Co. Lit. 344. a. Ha. Hiſt. Law 54. 2 Unt. 
488, Hard. 63. Dav. Did. & Stud. Thele inferior ar ubordinate 
laws were not from the pope, neither from councils, or any his or their au- 
thority ; but were extracted from antient canons, G. Pal. 458. 5 C. 
De Fu. Regis Eccl. 9. a. And may be corrected, explained or abrogated 
by the civil power. 5 Co. De Ju. Regis Eccl. 32, 33. Keil. 18 1. 
are of no inherent force. Poph. 156, 157. Da. 72. Do#. & — 4 lib. 
2. rap. 26. Vau, 329. Seld. of Ticker cap. 14. fo. 412, 413, 414. 
Ha. Hiſt. Law 27, Cc. But under the ſuperintendancy, and ſubject to the 
controul of the temporal courts, as well chancery as other. And all ordi- 
naries, and others having eccleſiaſtical juriſdiftion, are ſubordinate officers to 
the king and his courts at Veſiminſter, for the better execution of juſtice, 
c. Co. Lit. 344. a. Doc. & Stud. lib. 2. cap. 10, 20, 25, 28, 29. 
1 Vent. 291, 313. 319. Sb. 158. Gilb. 208. 1 Pe. Will I2, Hob. 
I 155, 294. Fitzh. Abr. Excom. 21. 5 Co. De Ju. Regis Eccl. 15. b. 
2. b. 23. b. 27. 4. Co. Lit. 134.a. Hob. 290. 2 Infl-637. 3 Inft. 
* 146, 147, 148, 149, 150. 2 Mod. 257. Stat. 31 E. 3. cap. 4. 
3 H. 5. cap. 5. 21 H. 8. cap. 5. 26 H. 8. cap. 15. Co. Pl. fe. 116. 
Raſt. Pl. 603. 1 Cro. 262. 2 Keb. 301. Pal. 318. Comb. 448, 449. 
4 Inft. 336. 12 C 72. 2 Inſt. 94, 647, 653, 657. Me. , Fond 
Hiſt. 4, 1 Ju. Eccl. 200 to 233, 252, 340, to the end. 


Particular caſes, 


. In caſes of chattels, debts, lay- fees. Ro. Abr. Praemunire, Py 31 I, 
ca. 2. Heb. 84. Ro. Abr. 301, ca. 11. U ca. 20. Yew. 39. 129. 
Fitz. Nat. Breu. 40. L. Dy. 151. | 

2. Though in ordine ad ſpiritualia. Hob. 121. | 

3. Where boundaries of pariſhes, Cc. Ro. Abr. 291. : 

4. Where the matter hath already received a determination at law. Fitz. 
Nat. Brev. 42. C. D. E. Ro. Abr. Prohibition 294. ca. 15. 312. ca. 1. 
319, O. 3 Iiſt. 122. 1 C. 139. 

5. Where ſuit pending both at law and in the ſpiritual court at the ſame 

me for the ſame matter. Fitz. Nat. Brev. 43. G. H. 

6. Where the party is ſued in the eccleſiaſtical court for acts done in the 
temporal courts. Fitz. Nat. Brev. 42. F. 12 Co. 43. Ro. Abr. Probi 
bition, fo. 303. ca. 3. R. ca. 7. 

7. Where the only remedy is in a equity. Ro. Abr. Probibition (2.) ca, I. 
Hard. 96. Hob. 365. 2 Ro. 285. Gilb. 208. 1 Ju. Eccl. 534. 
8. Where ſuits at the ſame time both in equity and the eccleſiaſtical court. 
2 (ban. Ca. 85. Skin. 287. 

9. Where the eccleſiaſtical courts have not Huriſdiclion of the whole mat- 
ter, or cannot give equal relief, Sc. Ro. Abr. Prohibition, ca. 5, Pre. 
Chan. 137,. 540, 547. Gilb. 1, 2, 26, 140, 152. 1 Vent. 49s 53. 
2 Vern. 211, 493. 

2210. Where theſe petit « courts hold plea of matters only cognizable i in any 
inferior temporal court, or other court. Ro. Abr. Prohibition 311. cd. 2. 
313. Ca. 3. 4. 5. 3˙7. (H.) ca. 4: __ 15, 16. Ro, Abr. Prohibition, 


fo. vo 5 
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fo. 318. ca. 6. Hob. 246. Gilb. 181. Show. Parl. Ca. 51, 4 Mod. 
+ | | | . 5 | 


88. Eodem modo quo factum eft diſolvitur. 


r. AN obligation or other matter in writing cannot be diſcharged by any 
5 [ nt by word. 19 E. 4. 1.6. | 
2. All the court held, that of a donative, beginning only by the founda- 


Fo and the ordinary nothing to do therewith; and as he comes in by him, ſo 
he may reſtore or reſign to him, &c. for Eodem modo quo factum, &c. Cro. 
Fae. 63. Telv. 60. Mo. 765. §. C. | 5 


to Fw the ſame up without confideration, this agreement ſhall bind in 
equity; for that a voluntary ſettlement may be ſurrendered voluntarily. 
Pre. Chan. bg. © : 
4. Vide Cro. Ja. 516. 2 Ro. 97. H. 5 H. 7. 33. 4H.7. 7.6. 


89. Eodem modo quo uid con States dil olvitur, 
Fd modo ge ey 8 ae. 


1. 87 ae in the principal caſe, the feme had loſt the name of counteſs 
ä by taking of another huſband ; for thereby all the names or additions 
ſhe had before are loſt ; and therefore the writ, which was in the name of 
counteſs, ſhall abate for that reaſon. 6 Co. 53. 6. 


2. Note; A difference between a baroneſs and a counteſs by marriage 
and deſcent. If a baroneſs, &c. by marriage, marry again under nobility, . 
ſhe hath loſt her name of dignity; for, in ſuch caſe ſi mulier nobilis nupſerit 


ignobili, deſinit efſe nobilis; but where ſhe is noble by birth or deſcent, 
whomſoever ſhe marries, ſhe ſtill remains noble; for birth- right t character 


= mndelibrilis : but what is got by marriage, by marriage may alſo be loſt; for 


eodem modo quo quid conſtituitur diſſolvitur. 6 Co. 53. b. 
3. See 1 Ro. 461. 4 Co. 118. 5. by 
4. See The laſt rule. | 


% 


90. Eo ligamine quo ligatum eft diſſolvitur. 


1. CEE Co. Ja. 517. Da. 33.6. 
| 8 2. See n | 


91. Equity. Equality is equity. 
| General. TY 


tion and etection of the donor, he hath the ſole vifitation and correction, 


ie makes a voluntary ſettlement on another, who agrees afterwards 


- 


1 Racton, lib. 1. cap. 3. Aequitas eſt rerum convenientin; quae paribus 


in cauſis paria jura defiderat, et omnia bene coaequiparat, et dicitur 


acguitas, quaſi arqualitas, whoſe nature is, as Finch faith in his law, fo. 20. | 


to amplify, enlarge and add to the letter of the law, bs 
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2. Aequitas eft tins 11 directio effictens, cum una res Ama legis 
cavetur verbis, ut onnis alia in aequali genere eiſdem caveatur verbis, and 
this definition ſeems to accord with Bra#on's definition, Aequitas eft rerum 
conveninentia, &c. Plow. Com. 467. a, 

There are two ſorts of Leges conſcientiae; the one is Lex conſcientiae 
politicae, by which the chancellor ordereth matters; in which law of con- 
ſcience there is reſpect had unto the laws, cuſtoms and ſtatutes of this com- 
monwealth ; and the other is, Lex conſcientiae divinae, for which there is 
no compulſive. relief in this world, but the offender ſtandeth at the judg- 
ment of God only: and this in time paſt was ſaid to be examinable between 
the offender and the confeſſor. Eiſ. Obſ. 48. 

4. Note; In antient time, where the matter was againſt reaſon, and the 
party had no remedy at law, the uſe was to ſue for remedy in parliament, 
and the parliaments were holden on courſe twice every year; but now, ſaith 
lord El/mere, ſuits are in chancery, and the parliaments are not fo often hol- 
den. Vide Rot. Parl. and Bro. Parl. 33. Elſ. Obſ. 47. | 

5 Equity judgeth ſecundum aequum et bonum. Hob. 225. 

6. Equity delights i in equality. 1 Pe. Will. g. 


7. Proportion is the moſt equal and juſt law, and moſt conſonant to rea- 
RE Hard. 00g | | | 


Particular caſes. 


I. In the caſe of Carpenter and Carpenter, cited in the ma caſe, 

the huſband on marriage had given bond to ſettle particular hands to the 
uſe of himſelf for life; the remainder to the wife for life; the remainder 
to the iſſue of that marriage in tail: the huſband having after ſold part of 
theſe very lands; the lord chancellor on rehearing reverſed part of the decree, 
ſaying the jointreſs and iſſue were equal purchaſers, and that the loſs muſt 
be born in proportion: and ſo in any caſe where the jointreſs and iſſue 
claim by the ſame ſettlement, if there be a prior incumbrance, the jointreſs 
muſt contribute, and bear her enn and not lay the whole burthen 
on the heir. 1 Vern. 440. . 

2. Harris having a conſiderable perſonal eſtate, and four children, made 
his will in writing, and gave ſeveral legacies to each of his children, and 
gave his ready money, plate and houſhold ſtuff to his wife, upon truſt and 
confidence, 'that ſhe would not diſpoſe thereof, but for the benefit of , her 
children. She makes her will, calling herſelf her huſband's executrix and 
reſiduary legatee, and gave ſeveral legacies to ſome of her children, and only 
55. to the plaintiff and her children, and deviſed all the reſt of her eſtate 
to her fon Bartholomew. The bill was brought for a diſtributory part ; 
the bequeſt being a void one, and a breach of truſtl; after long debate, and 
ſeveral — the 92 chancellor decreed an equal diſtribution. 1 Vern. 
66, Cc. 

3. The bill ſets forth, ' that the plaintiff's wife's father was 4 citizen of 
London, and that he had not advanced her in his life-time, and demanded 
her cuſtomary part, and prayed an account. 'The points inſiſted on were, 

that the father had given ber 4000. which was ſaid could not be an advance- 
ment, as it was not given her as a marriage portion, but long after marriage, 
and without any agreement that it ſhould be for a portion, and was a free 
gift, W and lyings- in. Carton 


' 
. 
ä — 1 yy 


. 


64 The Grounds and Rudiments 


A 


this 400 l. ought to be thrown into hotchpot, if the plaintiff will come in for 
his wife's cuſtomary part or ſhare, But this was denied, and ſaid this was 
as the caſe of an heireſs having lands in frank-marriage, which muſt be caſt 
into hotchpot, but not lands conveyed to her by her father or other anceſtor: 


and it was further ſaid, that the father was a great Chymiſt, and had given 


receipts to the value of 500 J. to the defendant, who had married the plain- 
tiff's wife's ſiſter, and therefore it was infiſted that they ought to be account- 
ed for, as part of the father's perſonal eſtate; and. to incline the court to 
think they were of ſuch value, the plaintiff offered to give ſo much for 
them. But Mr. Solicitor and Mr. Keck, (after lord commiſſioner of the 
great ſeal) ſaid it would be a ſcandal to the city of London to make ſuch 
receipts and trifles part of a citizen's eſtate. Lord chancellor: I will not 
ſo far countenance theſe receipts, (which are only pieces of quackery, to cheat 
the people), as to put any value upon them in chancery ; for. ought I 
know, a receipt to make mince-pies, or catch rats, may be as valuable. The 
_ plaintiff not conſenting to caſt into hotchpot the 400 J. his bill was diſmiſſed. 

I Vern. 61, &c. \ 8 | 

4. Hole, Harriſon and S. were bound with another in a recognizance 
to the chamberlain of London ; the plaintiff Harriſon was ſued thereupon, 
and paid the whole money, and now ſued Ho/e, who was bound with him, 
for contribution. Hole, Harriſon and S. being all bound, the principal 
was dead inſolvent, and S. was run away. The queſtion was, in what 
proportion the contribution ſhould be, (v:z.) a third or a moiety? Decreed 
a 'moiety ; for S. is inſolvent. 1 Chan. Ca. 246. Nel. 15 and 203. S. C. 
Vide 1 Fern. 70, 297, 404, 440. | | 

5. Where there is a ſpecific legacy, the legatee muſt have his ſpecific legacy 
intire, though the other legacies fall ſhort ; but where there are ſeveral mo- 
ney legacies, as 100/. to one, 501. ito another, &c. though the deviſor di- 
res the 100 J. to be paid firſt, yet if the others fall ſhort, the legatee of 
the 100 J. muſt abate in proprotion. 1 Vern. 31. Exit: 

6. Sir George Crooke, having three daughters only, by his will directs 
that his lands ſhall deſcend and come amongſt his daughters, in ſuch ſhares 
and proportions as his wife by deed in writing ſhould direct. She makes 
an unequal diſtribution, giving little to the plaintiff, whofought her bill, 
inſiſting that the giving the wife ſuch power, was on}y to keep her chil- 
_ dren in obedience, And the plaintiff, having behaved herſelf dutifully, ought 
to have an equal ſhare, ' The defendant pleaded the will, and that the wife 
having ſuch a power had by deed appointed ſo much to one daughter and 
ſo much to another, and though the deed was with power of fevocation, 
yet it was never revoked. As to the power of revocation, it was only an 
authority in the wife, and that being once executed, ſhe could not reſerve 
ſuch power to herſelf, And whether the wife might, or not, make ſuch 
unequal diſtribution, the court would not now determine on the plea, but 
ordered it ſhould ſtand for an anſwer, with liberty to except; but declared 
the circumſtances muſt be yery ſtrong, as bribery or corruption, to take away 
the power given to the wife by the expreſs words of the will. For the 
_ plaintiff was cited the caſe of Cragrave and Perroſt, where a man having two 
daughters, one by a former, the other by his preſent. wife, gives his eſtate 
to his wife, to diſtribute between his two daughters, as his wife ſhould think 
fit, and ſhe gave 1000/7, to her own daughter, and; 1001, to the other, 
| 2 | | and 
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and there the court decreed an equal diſtribution. On the other fide was cited 
Swetnam and Moolaſton, where an eſtate was given to. a man to diſtribute 
among his nephews and nieces, ſo as he ſhould think fit: a bill being 
brought by one of the nieces, who had nothing appointed her, was diſmiſſed, 
In the principal caſe, at another time, the court ordered to be attended with 
precedents. 1 Fern. 355, 356 and 414, 415. Note; Though no decree 
appears in this caſe, yet the court ſeemed inclined to ſupport the execution of 
— DdPabalts Sad WIE | | 
5. A man borrows money on mortgage, and after takes more on bond 
of the ſame perſon, he ſhall not redeem without paying the bond too; tho* 
there was no mention that the mortgage ſhould ſtand a ſecurity for the 
bond debt. So if there .are two mortgages, and one is defective, he muſt 
redeem both or neither. The ſame if an heir come to redeem where there 
is both mortgage and bond, he ſhall not redeem without paying the bond, 
ſo he be bound in the bond. 1 Vern. 244, 24.5. See 1 Ch. Ca. 9y. 2 Ch. Ca. 
164. Nelſ. 389. Gilb. 105. Prec. Ch. 18, 19, 89, 407. 1 
8. Vide 1 Fern. 39, 40, 41, 45, 47, 63, 68, 69, 107, 34, 167, 94, 
90, 96, 453, 460, 482, 162, 104, 297, 404, 427, 456. 2 ern, 103, 
225, 64, 463. 1 Vern. 464, 336, 476, 478, 334, 472, 477. 1 Chan, 
Ca. 135, Cc. 256, 257, 262, 267, 279, 280, 135, 148, 223, 238, 
240, 243, 248. Nelſ. 15, 203, S. C. Max. Eg. Fi. Ley 20. 1 Chan, 
Ca. 138, 139, 164, 171, 174, 295. Wiſeman's Civil Law 18, 19. Hard. 
209. Salk. 426. Gilb. 227. 1 | | 

5 See rules, Equity favours younger children. Diſcovery draws with it 

ef. ! x 


92. Equity cannot change things, nor make them act contrary 
| to their eſſential natures and properties. 


Court of equity can na more let a man in, to defeat an eſtate upon 

a power of revocation, without a due execution of the power, than 
the common law could let a man in, to defeat an eſtate upon condition, 
without performance of the condition ; or than a court of equity can let 
2 man in, to defeat a voluntary conveyance, without a power of revocation ; 
for it is all but a condition which muſt be performed, or no advantage taken 
of it; and a court of equity may do great things, but they cannot alter 
things, or make them operate contrary to their eſſential natures and proper- 
ties. 3 Chan. Ca. 67. See The loft rule, | 


93. Equity Favours aſſent to legacies. 


; 1. CEE 1 Vern. 330. 1 Chan. Ca. 269. 
| 2. See rule, Equity favours ſeifin. 


94 Equity favours attornment. 8 


1. | EE 1 Chan, Cu. 269. 1 Vern. 330. 2 Co. 68. 
2. See rule, Equity favours ſerfin. 


go 99. Equity 


——— 


| _ 


66 The Grounds and Rudiments 


TOE 95. Equity fawours livery. =» 
1. CEE 1 Vern. 330. | 
2. See rule, Equity favours ſeifin. 


96. Equity favours ſeiſm. 
1. A Rent- ſeck is granted. Equity will decree ſeiſin, and the tent to be 
8 ee ee 1 Ro. 378. | 20 
2. Where there is no remedy at law, as in the principal caſe, equity will 
nt one; but where there is one, equity will not grant a further one, 
though that at law be not available: as where an annuity was granted out 
of a rectory, the glebe was but 40s. per annum, and the tithes not being 
liable to diſtreſs, there was no remedy : equity decreed the whole rectory to 
be liable to the annuity. 1 Chan. Ca. 79. 
3. An annuity was deviſed by will, and by the ſame will lands were de- 
2 to an half brother of the deviſee of the annuity, this being a rent- 
ſeck without ſeiſin, and no power of diſtreſs, and the deviſee of the land 
having promiſed to pay it; the court decreed the deviſee of the land to 
give ſeiſin of the rent to the deviſce of the annuity. 1 Chan. Ca. 147. 
4. The plaintiff, lord of the manor of Finchley, pretending himſelf lord, 
and ſeiſed of rents of the defendants as tenants of the freehold ; a trial was 
directed, and found for the plaintiff; and decreed the tenure and ſeiſin be 
admitted without further trial. Lord keeper : Tenants uſe their landlords 
badly now. 1 Chan, Ca. 269. Note; Attornment, ſeiſin, aſſent to legacies, 
&c. are favoured in equity, | | 
: 5. See 1 Chan, Ca. 185, 269, 273. 1 Vern. 330. 1 Ro. 375. Moy 
05. | 


97. Equity favours republication of wills. 


1. D Evocations are favoured for the benefit of the heir. 2 Mod. Ca. 71, 
- > Ye! 4 revocation is not to be intended, no more than the diſinheriſon 
of the heir. Idem 73. | | 7 ; 
3. The making a codicil, and annexing it to the will, is no republica- 
tion of the will. Prec. Chan. 441. 2 Vern. 722, &c. 6 
4. See 1 Vern, 330. 2 Vern. 722. Hard. 374. 1 Ven. 341. 2 Med. 
313. 3 Rep. Chan. 155 to 161. Prec. Chan. 439. Barn. 191, 192, 
229. ‚ 1 | 


98. Equity favours younger children. 
1. AN Ds were deviſed to the feme for life, after to be ſold by the 


executor, for younger childrens portions. The executor dies, the 
feme dies; the younger children prefer their bill againſt the heir; who de- 
murs, becauſe but an authority in the executor, who is dead, Demurrer 
over-ruled, 1 Chan, Ca. 35. a | : 


2 | | 2. A 
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2. A conveyance, purporting a feoffment, may operate as a covenant 
to ſtand ſeiſed, though generally a defect in a voluntary conveyance ſhall 
not be ſupplied and made good here: yet if a man voluntarily make a ſet- 
tlement, as a proviſion for his children, and for their maintenance, ſuch vo- 


e. conveyance ſhall be ſupplied and made good here. 1 Vern, 40. See 


* 


— by will made proviſion for his younger children out of a copy- 
5 eſtate, but the ſurrender was only into the hands of one of the cuſto- 
mary tenants; yet decreed for the younger children; ſo the defect was well 

- ſupplied againſt the heir at law; there being many precedents ; in this court 
of the like nature. 1 Vern. 132, 133. | 

4. One having power, by deed or will in writing, to charge lands with 
cool. deviſes the ſame to younger children, but the will was not ſealed, 
yet decreed good againſt a tenant in tail under the ſettlement. 1 Chan. Ca. 
263. 

A So where one having ſuch power, ſends inſtructions for a conveyance 
to charge them with younger childrens portions. 1 Chan. Ca, 264. 

6. A defect in the ſurrender of a copyhold to the uſe of a laſt will was 
ſupplied ; eſpecially being for the benefit of the deviſor's children. See 
on before the houſe of lords, Lloyd verſus Barton, 18 Feb. 1715. 

Wife being 3 enſient at her huſband's death, the child could 
15 be provided for by law, but the court ordered che child to have ſuffici- 
ent allowance. Tot. 1 57. 
8. Tenant in tail, with remainder in fee, levies a fine, and ſettles hs eſtate 
on truſtees. In the firſt place to pay his eldeſt ſon 100. per annum, and 
. * then to make proviſion of 100/, a- piece for his younger children, to be raiſed 
and paid according to their ſeniority, and maintenance in the mean time. Lord 
chancellor decreed, that whereas at the time of the ſettlement the party 
was a widower and had eight children, and declared he never intended 
to marry again ; yet in regard he afterwards married a ſecond wife and 
had many children by her, that the children by her were equally intitled 
with the children by the firſt. And that whereas the deed directed the pro- 
viſion to be raiſed and paid according to their ſeniority, that yet, in caſe of 
deficiency, they ſhould be paid in average. That ſome of the younger chil- 
dren dying in the life of their father, their adminiſtrators ſhould not have 
benefit of this proviſion, (caſe 320.) but the ſame ſhould ceaſe. But in 
caſe any of the daughters had been married in the life of the father, and died, 
the huſbands, as their adminiſtrators, ſhould have had their portions : and no 
certain time being appointed, but the ſame being left indifferent, it doth 
not naturally attach till the death of the father. And whereas the eldeſt 
ſon had purchaſed in a ſtatute, which was an incumbance on the eſtate, he 
ſhould be allowed no more than he paid, (ſee Caſe 48, 330, 445, 465.) and 
that the eſtate muſt be looked upon liable, in the firſt place, to ſatisfy this 
incumbrance, and then to raiſe 100/. per annum and ariears, and the ſur- 
plus for raiſing the proviſion for younger children, but that their mainte- 

' nance ſhould go on in the mean time. 1 Vern. 335, 336. 

. 9. One deviſes a copyhold eſtate to his grandſon ; and Sommers, lord 
chancellor, decreed it good, and that equity ought to ſupply a ſurrender 
in this as well as in caſe of a ſon; the grandfather being bound to pro- 

- vide for him: but the * of lords reverſed this decree; as equity ought 


not 


E r 
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not to ſupply ſuch defect in disfavour of the heir at law, unleſs it was in 
favour of a ſon or daughter; and not then neither, if it was to diſinherit the 
| eldeſt ſon. But it was not material that ſuch ſon was provided for before, 
nor how far ; for the father only is beſt judge whether he hath fully ad- 
vanced his child, or not. Salk. 187. | „„ 

* 10. The executor waſtes the fund for younger childrens fortunes; this 
is a Devaſtavit in him, for which he ſhall account. But the younger 
children have no remedy over, out of the real eſtate; as there was a ſuffici- 
ent perſonalty, or might have been, had it not been for the executor's wil- 

ful neglect. See caſe Morgan and Morgan, before the houſe of lords, 
21 April 1736. It would be hard to make the corruption or neglect of the 

executor work to the hurt of the heir, who is an innocent party. See Salk, 
155. 1 Vern. 336. Prec. Chan. 397, 439, 585. | | 
11. A. being long in poſſeſſion of a mortgage in fee, deviſed it to his 
daughters B. and C. and their heirs, and died. B. marries, and dies. And on 
the queſtion, whether the ſhare of B. ſhould be deemed a real or perſonal 
eſtate, and ſo whether it ſhould deſcend to her heir, or to her huſband as 
adminiſtrator ? Decreed to the heir. So if a man ſo ſeiſed, deviſeth to 
his ſon and his heirs, and that they ſhall go as an inheritance; ſurely the 
| heir, if this mortgage be paid off, ſhall receive the money, and not the 
. executor ; for he had a governing power, and may diſpoſe of it as an inhe- 
ritance ſo long as it may continue ſo: and the money, when paid off, ſhall 
go as he intended the land; but note, this is, when it is in his own family, 
and when his intent appears plainly by the words of the will ; for though it 
cannot abſolutely paſs a fee, yet as much as can ſhall paſs. And ſo it is 
in all caſes where a man has children, &c. Gilb. 2. 3. 

12. A bill was brought for raiſing the wife's portion out of a 3 
term, expectant on her father's death. The caſe was, that Thomas Maid- 
ell, the father of the plaintiff's wife, upon his marriage, ſettled to the 
uſe of himſelf for life; remainder to truſtees for 500 years; remainder to 
the heirs male of his body by his intended wife; and if he ſhould happen 
to die without iſſue male of his body by his wife, and there ſhould be one 
or more daughters of their two bodies, which Huld be unmarried, or not 
provided for at the time of his death ; ſuch daughter, if but one, ſhould have 
* 2000. and 3ol. per annum, ifluing out of the profits, till the portion ſhould 
become due ; which was to be paid at eighteen or day of marriage: and a 
power for truſtees to raiſe it by ſale or mortgage of the term, or perception 
of profits, There was but one daughter, and no ſon of this marriage. 
The wife died, the daughter above 21, and married to the plaintiff” The 
queſtion was, Whether the truſtees could raiſe her portion in the life of her 
father? And on great conſideration, it was held by Cooper, lord chancellor, 
1ſt, That though a term is limited in remainder, to commence after the 
death of the father, yet if the truſt is to raiſe a portion, payable at the age 
of eighteen, or marriage, the daughter may compel a ſale of the term. 
 2dly, So it is if the truſt of a term for raiſing daughters portions be limit- 

ed to take effect, in caſe the father dies without iſſue male by his wife, and 
the wife dies * iſſue male, leaving a daughter, in ſuch caſe the term 
is ſaleable in the life of the father; that ſo far it had been carried already, 
but he doubted whether he could have gone ſo far in caſe the matter was res 
integra ; but that the reaſoning, upon which it had been founded, was, that 
4 | | "> by 


r 
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by the death of the mother, the poſſibility of the iſſue male was extinct; 
that all that was contingent in the caſe has happened: it is become impoſſi- 
ble that there ſhould be iflue male; and as to the father's death, that is not 
contingent, for all men muſt die; and it is now the ſame thing to ſay, when 
the father ſhall die without iſſue male by his wife, or to ſay when the fa- 
ther ſhall die; and if this caſe had gone no further, it had been no more 
than the father is tenant for life; the remainder to truſtees for 500 years, 
for raiſing daughters portions, payable at the age of eighteen, or marriage : 
and now all contingencies being happened, and out of the caſe, it ſhould 
ſeem within the reaſon of the ff reſolution. That the caſe of Graves and 
Mattiſon, 2 Fo. 201, comes fully up to this reſolution : Sir Edward Graves 
made a ſettlement to the uſe of himſelf for life ; remainder to the uſe of 
his firſt ſon in tail male; the remainder to truſtees for 40 years; remainder 
to himſelf in fee. The term is declared to be in truſt, in caſe it ſhould 
happen that Sir Edward ſhould die without iſſue male of his body, then the 
truſtees ſhould raiſe 5000 J. for daughters portions, payable at the . of 21 
or marriage, with a proviſion for maintenance in the mean time; wife 


| died, leaving two daughters and no iſſue male. And by Pemberton, Dolben 


and Raymond, it was reſolved, That the right to the portion was veſted, by 
the mother's death without iſſue male, in the life of the father; for other- 
wiſe the father might live ſo long, that the portions might be of little ſervice. 
Thus far the court has gone for convenience, that young women might have 
their portions when. they moſt wanted them. But in the principal caſe, the 
daughter, who is the ſubject of the proviſion, muſt be a daughter unmar- 
tried, or unprovided for at the time of the father's death, which is a con- 
tingency not yet happened; and therefore it comes not within the reaſon of 
either of the rules. As to the 30 J. per annum for maintenance, he held, 
that muſt be intended in caſe the father dies without iſſue male, leaving a 
daughter under the age of eighteen, or not married; becauſe otherwife this 
abſurdity muſt follow, that the daughter muſt be paid maintenance-money 
in the life of the father, and that out of the profits of a term that is not to 
commence till after his death. That this caſe was too ſtrong for the court 
to attempt to get over, and to do it would create great confuſion; and it 
would be to no purpoſe for any one to make deeds, if the argument of 
convenience or inconvenience ſhould prevail to over-rule them. Bill diſ- 
miſſed. Salk. 1 59, 160. | | SG | 
13. Vide 1 Fern. 324, 334, 337, 462, 476. 2 Ven. 365. Prec. Ch. © 
5, 6. 3 Chan. Ca. 13. 1 Chan. Ca. 265, 3 Rep. Chan. 190. 


99. Equity has a rg juriſcdliction with the admi- | 
| ralty. 8 


oe 8 EE rules, Admiralty not to hold plea of matters cognizable at lau. 
Diſcovery draws with it relief. et) | | 

2. See Salk. 33. 2 Ven. 181. 1 Ven. 146, 343. 1 Lev. 60. Raym. 3. 
3 Med. 244. 6 Med. 24, 25, 100, 422. Stat. 4 & 5 Anne, cap. 16. ſeth, 
18, 19, 20, 1 Vern. 21. Gilb. 227, 228. | | 


T | 106. Equity 
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100. Equity has a concurrent \ juriſdiftion with the gli. 
aſtical courts. © ph 


General. 


a will reſtrain the juriſdiction of 11 courts, 26. are all 
ſpiritual courts. 1 Chan. Ca. 203. 
2. Chancery hath an original inn or at leaſt a concurrent one 
with the ſpiritual courts, Gilb. 1. 1 Ju. Eccl. 151, 172. 
3. Lord keeper declared, that the judges of the eccleſiaſtical courts were 


3 [object to the pity. of chancery, as judgments in the common law courts. 


Nelſ: 434. 1 Chan. Ca, 201. Gilb. 208. 1 Ju. Eccl. 152. 

4. If chancery ſee the exerciſe of the jurildiction of a ſurrogate be to 
an infant's prejudice, Gc. it is incumbent on chancery to interfere, and take 
care the har! be not prejudiced, Sc. 1 Ju. Eccl. 530. ca. g. 


Particular caſes, 


5. The bill bas againſt an adminiſtrator & 47, for diſtribution according to 
the Stat. 22 Car. 2. which ſtatute the defendant pleaded, and that thereby 
the ordinary is made the judge to diſtribute, and is appointed to take 
ſecurity ; and therefore the plaintiff ought to ſue there, and not here. Lord 
chancellor over-ruled the plea. 2 Chan. Ca. g5. 

6. An infant legatee ſueth in a court eccleſiaſtical, and pending the ſuit, 
ſueth in chancery : the former ſuit depending being pleaded, the plea was 
diſallowed; for there is no ſuch ſecurity for the infant's advantage as here: 
and poſſibly not for intereſt, if placed out, and for bringing in account . 
&c, 2 Chan. Ca. 8 ö. | 

7. The probate of wills did not. belong to the ſpiritual court by the ec- 
cleſiaſtical laws, but came to them by cuſtom and uſage : and it is but of 
late, as Fairfax ſaid in Fitz. Abr. 148. that they had the probate thereof; 
and ſtill by uſage they are to be proved in Courts Baron where ſuch cuſtorn 
prevails, And in this Fineux and all the juſtices agreed 11 H. 7. 12. (9 Rep. 
38.) when the will is proved in the eccleſiaſtical court, the court has executed 
its authority (ſee 2 Ju. Eccl. fo. 106. Havers's caſe) ; but the executors are 

to ſue in the temporal courts to get in the eſtate of the deceaſed. So that the 
ſeveral diſtinctions in our law, touching this juriſdiction, will fall under five 
heads. Iſt, That the ſpiritual court is the only court now, that has authority 
to receive the probate of wills, (of perſonal eſtates) and to give a ſanction to 
them; becauſe the juriſdiction of the county court (where they were originally 
proved) is loſt by non-uſage, and ſince Magna Charta ca. 18. the king's 
courts did not intermeddle. But here muſt be excepted all courts baron 
that have ſuch uſage for probate of wills. 2dly, The ſeal of the ecclefiaſti- 
cal courts authenticates the will; and as in Raym. 406, 407. the ſeal of the 
ordinary in ſuch cafe regularly cannot be contradicted; becauſe if there be 
no way in the temporal courts to prove the will relating to chattels, it muſt 
go on in the ſpiritual court, and the determintaition there muſt be final ; and 
therefore in ſuch caſe, if they” ſhew a probate under the hand of the Ore 
dinary, the temporal courts cannot receive evidence that the will was forged, 
or chat the teſtator was non compos, or that another perſon was executor : 
2 3 but 
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but they may receive evidence, that. the ſeal was forged, or the will re 5 
or that there were bona notabilia, becauſe that is not in contradiction to the 
real ſeal of the court, but admits and avoids it. Lev, 235, 236. Yau. 
8 1 Sb. 293. And ſince the eccleſiaſtical courts have the probate of 
wills now, the temporal courts cannot prohibit them in their inquiries, 
Whether the teſtator was non compos, or not? Or whether revoked, or not? 
Becauſe theſe are neceſſary for authenticating the will. Hard. 131, 313. 
But theſe cuurts and their magiſtrates, judges and officers are to. take with 
them,  3dly, That if a temporal matter be pleaded in bar of an ecclefiafti- 
cal demand, though they may proceed in the eccleſiaſtical court, yet it 
muſt be according to the temporal law, or elſe the temporal courts will hin- 
der them. Show. 158, 173. 1 Ven. 291. 3 Mod. 283. If the ſpiritual 
court admit a will, but will not give the probate to the executor, becauſe 
he cannot give ſecurity for a juſt adminiſtration, a Mandamus lieth ; for 
though they are to determine whether or no there be a will or not? Yet if 
there be a will, the executor has a temporal right, and they cannot put 
any terms upon him, but what are mentioned in the will; and therefore 
if they will not grant the probate, where they admit there is an executor, | 

the court will grant a Mandamus. Athly, If a man gives lands to be ſold 
for payment. of debts, and diſpoſes of the money to ſeveral perſons; that 
cannot be ſued for in the eccleſiaſtical court, but only in a- court of equity; 


Oo. 


| becauſe there is not a legacy meerly of goods and chattels, but it awfes ori- 


ginally out of lands and tenements, and they have a teftamentary juriſ- 
diction touching chattels only. Hob. 2 Ro. 285. pthly, Courts of equity 
can hold plea concerning a legacy, and likewiſe concerning the deviſe of a 
refiduum, which is but a legacy. They may in notorious caſes declare a 
legatee who has obtained a legacy by fraud, to be truſtee for- another: and - 
as to the deviſe of a reſiduum, nothing can be more clear, fot fince the 
caſe of Fofter and Munt, 1 Vern. 473. where-evet an executor hath had a 
ſpecific legacy, he has been looked upon as a truſtee of the reſiduum for 
the relations, in a courſe of diſtribution ; and no body ever attacked theſe 
decrees in favour of the relations, (ſee 2 Vern. 648.) upon this head of ar- 
gument, that they were contrary to the eccleſiaſtical juriſdiction. Gb, 
203. Marriot's caſe, - | | 5 
8. Nobody ever thought that declaring a truſt in any of theſe caſes men- 
tioned above in Marriot's caſe, was an infringment upon the eccleſiaſtical 
juriſdiction, G7/b. 209. | | 
9. See 1 Vern, 26, 93, go, 27, 134. 1 Ju. Eccl, 530. 2 Fu. Eccl. 
106, &c. 1 SG | | 
- To. See rule, Diſcovery draws with it relief. 
101. Equity is to enforce the execution of agreements. 
I. EW will compel the performance of agreements in ſpecie, as 
it looks upon articles for a parchaſe of land, equal to a convey- 
ance; for if the purchaſer dieth before any conveyance is executed, and 
deviſeth theſe lands, they ſhall paſs in equity. 1 Chan. Ca. 39. Vide 


1 Vern. 201, 217, 48. 2 Vent. 353, Yet it muſt be fair. 2 Cher. Ca. 17. 
1 Vern. 227, 167, 271. | 3 Be? FELTES 
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2. It was ſad in che principal caſe, that it had been held by ſome] 
that even a bargain and ſale inrolled by Ceftuy que truſt of an eſtate- tail, 
ſhall bind the iſſue, in regard that ſuch a traſt is not within the ſtatute De 
donis. And it was reſolved in the principal caſt, that a common recovery, 
or a fine by Ceſiu que truſt, ſhould have the ſame effect and avail in equity, 
and bind the truſt in the ſame manner, as the ſame would have bound the 
eſtate in law, in caſe he had had the legal eſtate in him. 1 Vern. 440. 

3. Equity will not relieve. againſt the tetms of an agreement, though 
it may ſeem in nature of a penalty. Prec. Chan. 102. 

4. Neither will equity eſtabliſh an agreement, where founded! in fraud, 


© Prev. Chan. 538i Vide. 574: Er acquzen ir u of li A. Ae 


of equity is to fuppreſs 
_ 2 2 — ſetilement on B. who after agrees to deliver it 
up without conſideration, yet this agreement ſhall bind in equity ; for a vo- 
luntary ſettlement may be ſurrendered voluntarily. Prec. Chan. 6 9. 

6. A huſband had made a proviſion for his wife, and agreed that her 
fortune, which was in truſtees hands, ſhould be lad out in che purchaſe of 
lands: this agreement, though after marriage, was not to be conſidered as 
voluntary, ſo as to be ſet aſide in favour o a creditor of the huſband, for 
on a bill by the huſband, the court would not have decreed for him, without 
a ſettlement, and the creditor, can be in no better or other condition than the 
huſband himſelf would have been in. Prec. Chan, 2. 

7. Sealing, not e to bring Wr out of the ſtatute. Fre. 
Chan. 16, 560. 

8. The agreement is by N only, et the defendant conſeſſing it by his 
anſwer, without — on the benefit of the ſtatute, equity will decree 
execution; becauſe there is no of perjury. Prec. Chan, 208, 374. 
2 Chan. Ca. 136, 143, 164. Nelſ 343. Gilb. 437. 

9. Agreement, though not in writing, being executed on one part, and 
enjoyment had under its equity will. not daluoy it. Prer. Chan. 519. 
Vi 
; __ ſettlement. was made by the huſband on his wife for a jointure, 
the huſband covenanted that the lands were worth 800]. a year, and that 
if the ſame were ſhort, his other eſtate ſhould be liable to ſupply the defect. 
Aſter, all the other eſtate of the huſband, not in the jointure, was mortgaged, 

and afterwards he acknowledged. a judgment to the claintif, who was his tay- 
lor, and had been bound with him in ſeveral bonds. The judgment was defea- 
zanced on payment of 5350 l. The huſband makes his will, and deviſeth all 
his lands for the payment of his debts. The plaintiff brought the bill to 
have the truſt performed and to be paid. The defendant, ſon of this 
marriage, in his anſwer confeſſeth the deviſe for payment, but ſets forth the 
indenture, covenant\and mortgage; and inſiſted they were prior, and ought 
to be firſt paid; and cited a caſe where a man covenanted to make a 
jointure of 500 J. a. year, mentioning no lands, and there the lands were 
bound even againſt a purchaſer. Mr. Keck. admitted that to be ſo. But 
where particular lands are ſettled, and the huſband covenants they are of ſuch 
value, it binds the perſon only: but this caſe indeed was ſtronger, for he had 
made his other lands liable to the defect of the jointure in value, Mr. Keck 
alſo admitted, that where lands are generally deviſed for payment of debts, 


there all ſorts of — whether ſtatutes, judgments, bonds or ſimple | 
=S | contracts, 


— — 


„ ; of Law and Equity. A 73 


contracts, ſhall be paid in average. But then there is this difference, that if 
the deviſe and truſtee to pay debts, be alſo executor, then the lands ſo de- 
viſed becomes legal aſſets, and the debts muſt be paid according to their pre- 
| cedengy or ſuperiority at common law. And fo it was reſolved in the caſe 
of Hixine and Mortley, which was agreed to be law on all fides ; and this 
caſe being ſo, it was agreed that the lands ſhould be fold according to the 
truſt in the will, for payment of debts, And that the plaintiff be let in for 
ſatisfaction of his judgment, which had ſlept 40 years. 1 Yern. 63, &c. 
11. See Salk. ſub tit. Chancery, Duke Hamilton and Lord Mohun's caſe, 
2 Fern. 201, 202, 423. 1 Chan. Ca. 84, 68, 172, 236, 238, 243, 274, 
212. Nelſ. 67, 68, 72, 128, 138, 164, 144, 167, 170, 119, Sc. 
Gilb. 71, Prec. Chan. 89, 102. Nelſ. 180, 183, 190, 201, 224, 230, 
231, 235, 254, 261, 262, 326, 343, 374. Grlb. 11, 13, 14, 15, 108, 
109. Vue le Livre 141, 143, 160, 188. Contra Prec. Chan. 175, 186. 
Gilb. 152. 2 Vern. 386, 498, 671, 752. 1 Fern. 53, 326. 1 Rep. Ch. 
4, 164. 1 Chan. Ca. 250. Prec. Ch. 456, 497, 239. Gilb. 160, 167. 
2 Vern. 379. Prec. Ch. 16, 17, 19, 20, 25, 26, 29, 30, 69, 70, 538, 
560, 575. Gilb. 64. 1 Pe. Will. 61, 104, 105, 106. Prec. Chan. 462. 
"= 218. 2 Vern. 373. 1 Chan. Ca. 39, 173, 208. 2 Chan. Ca. 
63, 78. Vern. 13. 1 Chan. Ca. 49. 2 Vent. 3 50. 1 Chan. Ca. 236. 


102. E uity has a power, upon circumſtances, to relieve a- 
gainſt penalties, judgments and executions, and to abate, 
moderate, and ſometimes diſcharge damages and coſts. 


1. THE mortgagee had obtained judgment in ejectment, and entered on 
| the premiſſes, and thereby prevented the creditors, who had ſubſe- 
quent ſecurities, from entring ; and ſuffered the mortgagor to take the profits. 
And now the other creditors coming to redeem, it was ordered that the 
mortgagee ſhould be charged with all the profits he had or might have received 
from the time of his entry. 1 Vern. 270. | 
2. If the leſſor will avoid the leaſe for non-payment of rent at the day, 
equity will relieve againſt ſuch forfeiture. Cor. 45. | | 
3. The plaintiff, - tenant for life by copy durante viduitate, felled trees, 
which was preſented and found by the homage ; and ſo a forfeiture. A 
bill was brought for relief againſt the forfeiture, offering, if it appeared it 
was ſo, to make ſatisfaction. Iſſue directed to find whether the primary 
intention in felling the timber was to do waſte ; declaring in caſe of wilful 
forfeiture, this court would not relieve. 1 Chan. Ca. 96. ſee gg, Admiſ- 
ſion by the lord, diſpenſeth with a former forfeiture, The father commit- 
ted a forfeiture, the lord nevertheleſs ſeiſed an heriot upon his death, and 
et would avoid the heir's eſtate for that forfeiture, which he could not, 
becauſe the taking of an heriot alloweth a dying ſeiſed. Tot. 107. Yet 
| where the father commits a forfeiture, and dieth, and the ſon is admitted 
as heir by deſcent, it was decreed that this purgeth not the forfeiture ; be- 
cauſe the father dying ſeiſed of no eſtate, the ſon can be admitted to none. 


Tot. 107. Ideo quaere. 
” 3 | 103. Equity 


- 
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103. Equity is a creature of chancery, and as ſuch to be 
2overned as conſcience Jiredts by that court. 


WT Hough the lord keeper was not poſitive in the main point, yet he faid 
N as to the agreement by the father, whether to be avoided by the ſon, 

now defendant, — in caſe the land had been intailed de facto, and agreed, 
no agreement could bind the iſſue without fine or recovery, or other legal 
bar: yet he ſaid the agreement to intail was not an intail, and though it 
raiſed an equity againſt him that made it, yet that equity is a creature of 
this court, to be governed as conſcience directs by this court; and faid that 

the ſtatute De donis was an ambitious act in favour of lords againſt the king, 
and for that vouched the lord Elfmere ; but before he ſaid this, there were 

ſome propoſals of agreement. And at length the caſe was compoſed, 

1 Chan. Ca. 236, | r 


104. Equity is part of the law of England. 


1. 7 UITY is part of the law of the land. 1 Chan. Ca, 141. 
: 2. Plow. Com. Eaſton's caſe, Elſ. Obſ. Bract. lib. 1. cap. 3. 
Finch's Law and Weſt's Prec. Dot, & Stud. See next rule. 


105. Equity is to moderate the rigour of the la. 


I, EN ITY is that which is called equal and good, and ſometimes 

equal and juſt, and mitigates or moderates the law written in ſome 
| circumſtances ; and as law is that which maketh all things ſtreight, ſo equity 
is that which diſpenſeth with many points of the law, meaſuring out to 
every man that that is his. It is a reaſonable meaſure, containing in itſelf a a 
fit proportion, ſuitable to the perſons, matters, places, times and other 
circumſtances. And it differeth from law, as law is a determinate ſentence : 
but equity is a certain proportion and allay on 2 and juſt occaſions, ſet- 
ting aſide the common rules of law, and is therefore ſometimes called a 
ruled kind of juſtice, allayed with the ſweetneſs of mercy. Sometimes 
plain dealing is called equity, which is eppoſite to the dealing of man by nice 

points of law, Cc. 2 Weſt's Prec. 174. b. 175. B. 176. 4. 5 

2. Equity is two fold, iſt, Written, and 2dly, Not written. iſt, Writ- 
ten where the caſe in all points is anſwerable to the law without any diffe- 
rent circumſtances requiring any change or alteration of the law. 2dly, 
Unwritten where particular facts fall out which have no certain line or ſquare - 
ſet out for them in the law already made; ſo that they muſt be decided 
according to their circumſtances, yet as near as may be to the principles 
of law. And herein 1s the greateſt uſe of equity ; and therefore it is moſt 
fitly called an unwritten equity, not becauſe the judges thereof are at liber- 
ty to define and determine of” it, without regard to the law written; but 
becauſe it taketh a juſt liberty not to bind itſelf to the general rules of the 
law, but to determine according to the particular circumſtances of the caſe, 


2 Weſt's Prec. 175. d. 


3. Strict 
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3. Strict law is ſevere and not to be moved, it taketh order for things 
once for all: and its grounds and principles are univerſal, from which it will 
not turn; whereas equity particularly and carefully examineth the cauſes, 
times, perſons and matters, with all and every of their differences, together 
with all- the other circumſtances, and on all theſe gathered together, frameth 
an abſolute and perfect deciſion. St. Germain to the like effect ſaith, equity 
is a righteouſneſs tempered with mercy, which conſidereth all the particular 
circumſtances of the deed. Doct. & Stud. lib. 1. cap. 16. 2 Weſt's Prec. 
1 Font 6. 9 — | RES | 
| * Its diſcretionary in equity, whether to interpoſe, or not, where there 
is no remedy at law; as in caſes of. voluntary conveyances and the like. 
Prec. Chan. 84. Yet I conceive where there would be a failure of juſtice, 
equity, by the rules of conſcience, which are the guides of equity, is bound to 
interpoſe and fupply the defects of the lau, as are the books, unleſs in parti- 
cular cafes where equity is forbid on account of ſome general inconvenience. 

5. God is the efficient cauſe of equity, And the law of nature, the law 
of nations, and good manners, are the material cauſes thereof ; the formal 
cauſe thereof, is the ſquaring the circumſtances of facts with the rules of 
law. And the final cauſe is to keep an equality amongſt men. 2 Weſt's 
„re | | 

6. And there is a difference between equity and clemency ; equity being 
always firmly tied to the will of the law, whither ſoever it inclineth, whe- 
ther to clemency or ſeverity; but clemency is only proper for the prince, or 
thoſe magiſtrates that have the like power of adminiſtration of juſtice as 
princes have. 2 Weſt's Prec. 175. b. \— N 

7. See 3 Chan. Ca. 73, 134. Prec. Chan. 46, 47, 233, 236. Nel. 
417. | \ 


106. Equity looks upon that as done which ought to be done. 


r. ACE agreements are to be conſidered as performed, which are made 
| on valuable confiderations ; and they are alſo to be conſidered as 
done at the time when, according to the tenor thereof, they ought to have 
been performed; and they are alſo deemed to have the ſame conſequences ; 
in regard that the perſon, or any other claiming authority under him, . ought 
not to benefit by his own laches or default, nor thoſe for whoſe profit ſuch 
Contract was made to ſuffer thereby. See caſe Frederick verſus Frederick, 
before the houſe of lords, 4 May 1731. And therefore = 
2. If a purchaſer dieth before any conveyance of the purchaſed lands 
executed, having deviſed the ſame, they ſhall paſs in equity ; for equity 
looks upon articles for a purchaſe equal to a conveyance. 1 Chan. Ca. 93. 
3. So a bill was brought to compel the performance of a parol agree- 
ment for a leaſe of an houſe, in confidence of which agreement the plain- 
tiff had laid out a conſiderable ſum of money. The defendant pleaded the 
ſtatute of frauds, and his plea was allowed. But the lord keeper was of opi- 
nion, if the bill had charged it was part of the agreement, that the agree- 
ment ſhould have been put into writing, that would have altered the caſe, 
and poſſibly have required an anſwer. 1 Fern. 151. Ry 
* 4, Tenant for life with power to make leaſes for 21 years, ſo the ſame 
be in poſſeſſion, and at the beſt improved rent, makes a leaſe, and a your 
ter 
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after gives a note to another of his tenants under his hand, that he will re- 
new his and the other tenants leaſe ſo often as he fhall be required, De- 
creed to renew at the old rent for 21 years, if he ſhall ſo long live: this 
decree was pronounced by the court of exchequer in Ireland 21 Feb. 1736. 
* and affirmed by the houſe of lords here 7 April 1738. See alſo Ohara and 
Oneil, 12 Feb. 1717, both caſes before the houſe of lords. ; 

* 5, Yet a written agreement being unreaſonable, equity would not carry 
it into execution, but decreed it to be delivered to the party for whoſe be- 
nefit it was deſigned, that he might make the moſt of it at law. See caſe 
before the houſe of lords, Squire and Baker, 27 Feb. 1726, alſo * White 


* . 


0 Leigbbourn's caſe, 28 Feb. 1722. Green and Green, 25 Jan. 1710. 


* Thompſen and Harcourt, 13 Feb. 1721, * Moody and Stewart, 28 Feb. 
1728. all before the houſe of lords. | | 

6. And where an equal agreement cannot, by reaſon of any ſubſequent act 
of parliament or Abe hike, be performed in the whole; yet the ſame ſhall be 
executed in ſuch part as is lawful, as was the caſe of * Doctor Betſworth, 
& al' of Doctors Commons againſt The Dean and Chapter of St. Paul's, be- 
fore the houſe of lords, 2 May 1728, alſo caſe * Bridge and Hitchcock, 
before the bouſe of lords, 24 June 1716. 

* 7. And in matters executory, as in caſe of articles directing a conveyance, 
where the words of the articles are cither improper or informal, equity will 
direct a conveyance, not according to ſuch improper or informal expreſſions, 
but in a proper and legal way, fo at leaſt as: to anſwer the intent of the 

rties. A fortiori in the caſe of a will. See caſe before the houſe of lords, 
*The earl of Stafford and Hobart, Anno 1709. And equity will carry mar- 
riage articles into ſtrict execution. See caſe before the houſe of lords, 5 Feb. 
1719, Trevor and Trevor, and alſo caſe * Martin and Martin, 6 March 
1726, and Gleg and Gleg, 14 May 1728. * and Stanley, 5 March 
1714. Weſt and Eriſey, Feb. 1727. Vernon and Vernon, 23 March 
1731-2. W and Dodſivel, 21 Jan. 1702. * Pocklington and Sir 
Compton Donſvile, Feb. 1729. Blake and Blake, May 1729. New- 
gent and Newgent, 6 Feb. 1737. 1 5 

8. See rules, Equality is equity. Equity favours younger children. Equity 
is to execute the intent of the parties, Equity refifies miſtakes. Equity is to 

enforce the execution of agreements. g . 


9. See alſo 2 Chan. Ca. 91. 2 Fern. 295, 296. Gilb. 165. 


, 


107. Equity may carry the debt beyond the penalty on cir- 


cumſtances. 


General. 


I. 7 HERE ſecurity is taken by penalty, the penalty cannot be ex- 

V Y ceeded, nor ſo much taken if compenſation may be without it. 

1 Ch. Ca. 24. | | 

2. On a bond to perform covenants, the party ſhall recover no more than 

he is really damnified, and ſhould recover on a trial at law. 1 Rep. Chan. 
197, &c. TE | 

* No relief beyond the penalty of a recognizance for the performance 


of covenants. 1 Rep. Chan. 94, 95. 
3 | | Par- 


| 


— — — 
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Particular caſes. 


4. Lord Belmont, anno 1647, being under great oppreſſions from the 
then uſurped powers, and going abroad, lent 600 J. to G. on a recognizance 
of 1000. which he took in the name of the defendant Buſh, and intended 
as a proviſion for his infant daughter then but two years old. B. at the 
ſame time executed a declaration of truſt, and covenanted that the now 
Plaintiff the infant ſhould enjoy. Lord Belmont, died in Perſia, anno 1654, 
G. ſells his eſtate, and B. acknowledges ſatisfaction; and in 1657, and not 
ſooner, the plaintiff had knowledge of this truſt and the breach of it, and 


then brought her bill for relief. The defendant by his anſwer, inſiſts that 


he was but 18 when he executed the declaration, and the declaration, tho 
made for the infant, was indeed to protect the father's eſtate, and that he 
never had the cuſtody, of the recognizance, nor any confideration for ac- 
knowledging ſatisfaction, but the lord Belmont widow delivered up the 
ſame, and believes received the money due on the ſame, and whereupon he 
acknowledged ſatisfaction, and believes he had ſome warrant for ſo doing, 
but that the ſame was burnt in the fire of London. And further, that after 
all this time of 30 years he ought not to be charged with this pretended 
breach of truſt: and his counſel inſiſted further, that the plaintiff ought 
to prove ſome. fraud in the truſtee, or, that he received the money to his 
own uſe, Lord chancellor: It lies on the defendant, who ought to dit- 
charge bimſelf.. There is no doubt but an infant may be a truſtee, and 
the breach was after he was of age; and therefore decreed him to pay prin- 
cipal, with damages not excecding 100901. being the penalty; and cited Hob. 
where. Ceſtuy que truſt, in an action on the caſe againſt his truſtee, ſhall re- 
cover for breach of truſt in damages. 1 Vern. 342, G - \ 
F. Auno 1638. thoſe under whom the plaintiff claims a debt of 13001. 
acknowledged a judgment for 2000 J. but the penalty was defeazanced 
on payment of principal and intereſt. The defendant for 10 or 12 years 
kept the plaintiff out of his debt by fencing. with , prior incumbrances, 
which in truth, were ſatisfied, and by a pretended intail, which on trial at 
law were. found againſt, him. The plaintiff had exhibited a former bill, 
and only prayed the defendant might come to account, what, if any thing, 
was due to him on thoſe prior incumbrances, and that the plaintiff might 
be ſatisfied his debt; but did not pray further, as he might, that if the de- 
fendant ſhould be found to have received more than his due, that he might 
pay the overplus to the plaintiff. Upon the account it was found that the 
defendant. was over paid gool. and the plaintiff's now bill was for this 
money towards his debt, and to be ſatisfied his principal, intereſt and coſts. 
The defendant pleaded the former bill and proceedings, and that after account 
here, the plaintiff had proceeded at law, and revived his judgment by Sci 
Fa“, and taken execution by Elegit, and that thereupon the defendant had 
brought the whole penalty of the bond into the common pleas, and inſiſted 
that IT ought pot to charge him beyond the penalty. The plea. was al- 
lowed, Vet equity does ſometimes carry on the debt beyond the penalty. 
As where the party had been delayed by the injunction of this court; but 
then it has always been againſt the plaintiff, and never known the plaintiff 
hath charged . the defendant further than he could at law. The plea was 
' principally allowed, becauſe the plaintiff had, after account, ſurceaſed his 
4 at X | | pro- 
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proſecution in this court, and proceeded at law; and therefore having elect- 
ed to proceed at law, he ſhould not now reſort back to equity. 1 Vern. 
349, 350. Show, Parl. Ca. 15, 16. 125 

6. The caſe was upon an appeal to the houſe of lords for relief againſt 

a decree in chancery. The appellant Elizabeth had executed a bond of 
140 l. penalty, conditioned for the payment of 72 J. 20 April 1676. And 
by means of ſeveral promiſſes and delays in payment, and privileges and 
other occaſions intervening, this hond was not ſued till lately, when Soluitur 
ad diem was pleaded, and after iſſue joined and notice of trial, upon ſome 


diſcovery of defect of evidence to prove the bond, it was moved to alter the 


plea, which being denied, a bill was brought in chancery, on ſuggeſtion 
that the appellant had never executed the bond, or that it was gained by 
fraud, and was without conſideration. The reſpondent on the other hand 
preferred a bill for diſcovery of ſuch bond, &c. and on hearing it was 
decreed, That the appellant ſhould not be relieved only againſt the * 
nalty; and referred to a maſter to compute the principal and intereſt due 
- thereon, and to tax coſts for the reſpondent both at law and in equity; and 
that what the maſter ſhall find due, be paid as the maſter ſhould appoint; 
who computed the principal and intereſt at 1 547. and coſts at 67 J. and 
appointed payment 20 October following. On hearing of the appeal, two 
quaeries were made, iſt, Whether, as there had been ſome difference con- 
cerning the proof of the bond, the court ſhould have decreed without direct- 
ing an iſſue at law to try the validity of the bond. But it was held that, as 
the bond was not denied in pleading at law, chancery had done right, as 
they could not well have directed any other iflue than the parties them- 
ſelves had joined in at law; and though it was pretended that the attorney 
had ſo pleaded without authority, yet the court paid no great regard to that 
pretence, becauſe of the remedy over, againſt the attorney, if the fact was 
really as pretended, Another queſtion was, Whether equity could juſtly 
award more than the penalty ? That the order being to ſave againſt the pe- 
nalty, no more ought to have been awarded or decreed. But it was ſaid, 
that notwithſtanding that, when the fame was referred to a maſter, to tax 
principal and intereſt, the order bound the party to pay both, though it 
- ſhould amount to more than the penalty; and the meaning of the firſt part 
was only to relieve againſt the penalty, in caſe the money due for principal 
and intereſt came to leſs than the penal ſum. And eſpecially as there were 
croſs cauſes, and as this caſe was circumſtanced, and after fuch delay, and 
ſuch pleadings in the king's bench. And as to the coſts it was held no cauſe 
for appeal, nor in truth, was it ever known to be a cauſe, if the merits 
were againſt the appellant; and fo the decree was affirmed throughout. 
Show. Peri. Ca. 15, 16. | | EY 
7. See Cary 1, 2. 1 Chan. Ca. 23, 24, 226. 2 Chan. Ca. 184, 185, 
225. 1 Vern. 34, 40. Salk. 154. 2 Rep. Chan. 88. Eg. Abr. 92. 

8. See rules, He who hath done iniquity ſball not have equity. He who 
takes ſecurity by a penalty, ought not to have more, nor indeed fo much, if 
compenſation for the damages may be made without it, ca. 2. Equity to relieve . 
. wobere the matter lietb in compenſation. | | 72 


108 Equity | 


a. 
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108. Equity not to relieve, where there is relief, or may be 
| good defence, at law. 


I. Wurz there is no remedy at law, equity will grant one; but 
| / where there is one, equity will not grant a further remedy, 

though that at law be not available, 1 Chan. 79, 147, 269. gw; 
2. Where no fraud or covin is, a court of Equity will not relieve, Cxo. 
Ca. 190, 191. Wy | | AK 

3. Conſcience never reſiſteth the law of man, nor addeth thereto, but 
where ſuch human law is contrary to the law of reaſon or of God; in 
which caſe it cannot properly be called a law, but corruption. Doc. & 
Stud. lib. 2. cap. 15. | 1 
4. Thi chancery in its abſolute power holdeth ſuit by /u&poena only 
of ſuch matters, as are not remediable by the common law. Per Priſot 


cap. Juſ. in com. Banco, 37 H. 6. 14. and by Fenney Apprentic. 39 E. 6. 


26. Conſcience 6. El/. wr 46. 

5. The chancellor holdeth plea but of matters not remedial by the com- 
mon law ; and that he muſt judge according to truth, and not upon the 
default of the party, as the common law doth. E/. OG.. 47. | 

6. Matters of freehold are not properly determinable in equity, though 
they have been there determined. (Q.) Matters properly determinable at law 
are not properly relievable in Equity. Hard. 51. 

7. Vide 1 Vern. 71, 119. Hd. 109. 

8. See alſo rule, Equity favours ſeiſin. 


109. E quity proper interpreter of ſtatutes. ö 


I, 3 chancellor ſaid a court of equity was as proper a judge or 
interpreter of an act of parliament, as a judge at law. 1 Chan, 

Ca. 55, 56, but the chancellor cannot add to a ſtatute, 228. : 

2. All ſtatutes made againſt fraud are to be conſtrued liberally, and ex- 

pounded beneficially to ſuppreſs fraud. 3 Co. Twyne's caſe. 

3. See 1 Chan. Ca. 205, 228, Co, Lit. 272. 4. b. 290. a. 360. 8. 

365. b. 366. a. 381. 6. i | 

4. See alſo rule, Statutes to be conſtrued in equity. 


I10. Equity proper place to relieve legatees. 


1. A Bequeaths a legacy, and makes baron and feme his executors, and 85 


dies. The baron after makes his will, and makes the feme and his 


fon executors, and dies, The legatee of A. brings a bill againſt the feme and 


her ſon; ſetting forth the cafe ut ſupra; and chargeth that the eſtate of A. 


liable to the payment of the legacy, is all come to the hands of the ſeme 


and her ſon, The ſon demurred, for that the feme who was the ſurviving 


executor of A. was only liable to his legacy; and the ſon being executor of 


one of A. s executors who died firſt, leaving an executor of A. ſurviving, was 
not privy in law, Yet inaſmuch as it was charged that the ſon had gotten 


the eſtate of A. the demurrer was over-ruled ; the court declaring that 
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the eſtate of 4. in whoſeſoever hands, ought to be liable to his legacies. 
1 Chan. Ca. 57. 
2. See rule, Equity has a concurrent * with the eccleſiaſtical 


courts. 
111. Equity is to execute the intent of the parties. 


I. HE miſtake in the name in a conveyance, being heir male, holpen, 
and lands to paſs according to the intent of the parties. Tot. 
228, 

2. A mortgagee in fee enters for a forfeiture, and enjoys ſeven years, 
and then abſolutely ſells to J. S. Curia: The eſtate ſhall not be looked 
upon as a mortgage in the hands of J. S. ſo as to make it a part of his 
rſonal eſtate ; but it ſhall be for the benefit of the heir. 1 Vern. 271. 
3. Lady Wentworth having iſſue by her former huſband Sir Fohn Went- 

worth two ſons, (viz.) T. and F. ſettled the lands in queſtion on herſelf 
for life ; remainder to John her ſaid ſecond ſon and his heirs, he paying to 


< lady K. her daughter, 15co/. within ſix months after the death of the 


| elder brother, in caſe he died without iſſue, and if he did not pay the 1 500. 

that then the lands ſhould goto the lady K. and her heirs. T. is dead /ans iſſue, 
and the lands deſcended to J. an infant, and the land not being worth 
15001. he would not redeem. Now lady K. being dead without iflue, 
the queſtion ' was between the earl of Wincbelſea, adminiſtrator of his ſaid 


daughter lady K. and the lady Elizabeth, fiſter and heir of the lady K. 


The lord chancellor, aſſiſted by chief juſtice Beaing field and chief baron 
Athins, diſmiſſed the plaintiff's bill, declaring it was not a bare ſecu- 
rity for money, but a ſettlement with a plain limitation over on default of 
yment, and the intention of the party appears, &c. and to make the eſtate 
a redeemable eſtate, would be to deſtroy the known difference in the law 
books, between a limitation over and a condition. 1 Fern, 402, &c. 

4. In all caſes a court of equity is to conſider what was the real intent 
of the teſtator. And they cannot declare a truſt according to their own 
fancy, nor according to what the teſtator ſhould have willed ; for then they, 
and not the teſtator, make the will. But they may, according to the real 
intention of the teſtator, declare a truſt upon ſuch will, though not con- 
tained in the will itſelf: which is in theſe three caſes; 1ſt, In the caſe of 
a fraud upon a legatee. 2dly, Where the words imply a truſt for the re- 
lations. 3dly, In caſe of a legatee's promiſing the teſtator to ſtand as a 
truſtee for another. Gib. 209. 

5. Vide 1 Fern, 110, &c. 201, Sc. 138, 159, 222, 267, 457, 298. 
2 Vern. 201, 71, 77, 244, 245, 363, 432, 433. 1 Chan, Ca. 68, 174. 
3 Chan. Ca. 13, 19, 86. 

6. Vide etiam rules, Equity refifies miſakes' and ſupplies defects. Equity 


looks upon that as . which ought to be done, ca. 2. That {JO have the be- 


nefit which 4 or would have ſuſtained the i boſe 
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112. Equity redtifies miſtakes and Supplies _—_ 


General. 


I. Miegexxs of a name of a corporation holpen in equity. Tot. 
228 
2. The miſtake of a name in a conveyance, * heir male, holpen, 
Ge. Tet. 228. 
3. The miſtake of the clerk amended by the record. Tot. 228. 
4. The word heir, left out of the clauſe of a reſervation, s in 


equity. Tot. 229. 


Particular caſes, * 


5. The plaintiff makes a leaſe of lands to the defendant, meaning that 
all woods growing thereupon ſhould be excepted, ſaving for neceſſ lary botes; 
but by miſtake of the clerk, by putting in hereafter excepted, where there 
was no exception afterwards, whercupon the defendant cut down wood, tut 
was ordered to be ſtay d. Tot. 228, 229. 

6. The plaintiff became ſurety for the defendant to in Tool, bead, 
and the defendant giving a counter-bond to ſave the p tiff harmleſs of 
a bond of 2000. whereby, by means of this miſtake, the counter-bond was 
void in law, yet relieved here. To. 229. 

7. Miſprifion i in a counter-bond rectified. Tor. 229. 

8. So concerning the miſtaking of a power, made 
miſrecited. Tot. 229. 

9. A leaſe made by dean and chapter, miſreciting the name of their 
corporation, holpen in chancery. Max. Eg. 55. margin. See Tot. 228. 

10. The plaintiff had a bond in Quadraginta libris to pay 2001. which 
ſhould have been Quyadringentis. The defendant was ſued in chancery as heir 
and executor of the obligor, the obligor having bound himſelf and his heirs, 
Plaintiff had relief, &c. 2 Chan. Ca, 225. 

11. Vide 1 Chan, Ca. 267. Tot, 131, 1 Rep. Chan. 162. 2 Ro. 434 


d ere. So where 


113. Equity regards ſubſtance, not ceremony. 


I. 13 were deviſed to the feme for life, after to be ſold by an 

executor for younger childrens portions; the executor dies; the 
feme dies; the younger children bring their bill againſt the heir, who de- 
murred, becauſe but an authority in the executor, which is dead with him; ; 
but the demurrer was over-ruled. 1 Chan. Ca. 

2. A man, after marriage, voluntarily gave bond to ſettle a jointure, and 
did it, and the bond was delivered up; after his death the jointure being 
evicted, it was decreed ſhe ſhould recover her dower; and what that fell 
ſhort of the jointure ſhe ſhould, being adminiſtratrix, retain out of the 
perſonal eſtate. 1 Vern. 427. 

3. The teſtator ſeiſed in tail of freehold lands, and in fee of copyhold, 
deviſed the copyhold to the defendant, who was intitled to the remainder 
of the freehold, and the freehold he deviſed to the plaintiff, The defendant, 
apprehending there had been a recovery by the teſtator, agreed, without any 
conſideration, with the plaintiff, that each ſhould enjoy according Yan 

Y Fu ill 
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will; but after finding there had been no recovery, he brought his action to 
recover the freehold lands; and the plaintiff his bill to eſtabliſh the agr 
ment, which was decreed accordingly. 1 Chan. Ca. 84. | 
4. Deviſe was of lands to the plaintiff and his heirs male, but the teſtator 
declared his will to be, that the plaintiff ſhould have no benefit of this deviſe, - 
unleſs the plaintiff's father ſhould ſettle on the plaintiff two full thirds of is 
eſtate ſettled on the ſaid father on his marriage. The father deviſed all his eſtate 
to the plaintiff his ſon. Firſt for payment of his debts ; then to the plain- 
tiff for his lite ; remainder to his firſt and other ſons in tail, Though by 
the will he was only tenant for life ; whereas by the condition he was to 
have either fee or fee tail, it being in caſe of a will. Yet the court con- 
ceived it well enough, and anſwered the teſtator's intent better, than if the 

condition had been literally performed; and declared that if the ſubſtance 
of the condition was — that ſhould ſerve the turn. 1 Vern. 79. 

5. The marriage was to be with the conſent of the father under a pe- 
nalty or forfeiture of the fortune. The father was in treaty for her mar- 
riage, and the jointure agreed on, and directions given to draw the writing 

accordingly. But before aſſurances were ſettled, the young couple mar- 
ried without the father's knowledge. Decreed a marriage with his conſent; 
as there was an expreſs aſſent both before and after the conſummation, and 
the caſe thus circumſtanced, as hath been mentioned, and no diſagreement 
or alteration of the father's good liking in the mean time. 1 Rep. Chan, 
1. See 1 Med. 310. | = 5. 
* 6. A leaſe is a ſufficient authority to poſſeſs by, though the formali- 
| ties of law are wanting; ſo that if it happen to be evicted, yet the 
tenant ſhall be allowed for what he hath laid out for laſting improvements 
and melioration of the eſtate, See caſe before the houſe of lords, Hamil- 
ton and Lady 22 8 April 1712. Vide Gilb. 48. ' 

Even judges in the finding of verdicts often more reſpect the ſubſtance 
than the circumſtance; and therefore where the caſe concerneth the life 
of man, which is more favoured than any thing in the world, the judges 
regard the ſubſtance and not the circumſtance. 9 Co. 112. 4. 113. and 


2 Vent. 353. 1 Chan. Ca. 7, 132, 173, 208, 49. 2 Chan. Ca. 63, 49. 
=o — 2 Rep. ark, £41 — ern. 13. 4 ant 2 
2 Rep. Chan. 2 12. Hard. 204. 1 Rep. Chan. 168, 283. 1 Chan. Ca. 176, 
246, 10, 13. 1 Rep. Chan. 185. 2 Chan. Ca. 29, 30, 87, Cc. S. C. 
1 Vern. 79. 1 Mod. 310. 2 Rep. Chan. 24, 366. 1 Chan. Ca. 22, 138. 
1 Med. 300, 310. 2 Rep. Chan. 24, 366. 1 Vern. 20. 2 Rep. Chan. 
. 2 Chan, Ca. 95. 2 Rep. 26. 2 Chan. Ca. 109. 1 Salk. 231. 
2 Vent. 352, 356. 1 Vern. 20, 83. 1 Mod. 306, 308. 1 Vern. 406. 
8. See rule, Limitations in reſtraint of marriage, &c, | 


2 | | 114. Equity 
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114. Equity is to prevent multiplicity of ſuits, or circuity 
TH on, 


I. HE bill was for a perpetual injunction to ſtay the defendant from 
| bringing any more ejectments to try his title at law, ſuggeſting 
that the plaintiff Tad five verdicts, and that it was an unreaſonable vexation, 
Sc. and therefore to put the plaintiff's title in perpetual peace was the bill. 
Lord keeper was of opinion, that to give this court an original juriſdiction, 
there ought to be a fraud or truſt, or ſome accident to fall out in the caſe, 
or elſe to prevent ſome general inconvenience ; as between the lord of a 
- manor and the tenants to ſettle their ſeveral rights, if in caſe the right be- 
tween the lord and the ſeveral tenants was to be ſettled by ſeparate actions, 
the difficulty upon the lord would be inſupportable by reaſon of the multi- 
plicity of ſuits at law: the like in ſettling buttings and boundaries, &c. 
therefore this court will interpoſe, and direct an iſſue to be tried, which when - 
tried, and the conſcience of the court thereby informed and ſatisfied, this 
court will then put the whole in peace by a perpetual injunction. But this 
caſe his lordſhip thought was in its nature new, and did not fall under the 
general notion of a bill of peace; being only between A. and B. and one 
man is able to contend with another. He ſaid he was very well ſatisfied of 
the vexatiouſneſs of the defendant in this caſe ; but then he ſaid the law was 
clear in this point, and coſts would attend the event of ſuch trial. And if 
this caſe was a grievance in the law, it was proper for another juriſdiction, 
viz. in parliament, eſpecially fince parliaments are ſo frequent; ſo that it 
would be a piece of arrogance in him to take upon him the reformation of 
the law, though it needed it. Gilb. 2. See 1 Vern. 22, 266, 308. Parl. 
Ca. 17. 1 Chan. Ca. 2, 121, 123. f | 
2. A bill was brought againſt an executor, to diſcover aſſets, and for ſa- 
tisfaQtion ; it was faid for the defendant, that the plaintiff ought not to have 
relief here; for that he had a proper remedy at law. But the court being 
poſſeſſed of the cauſe, and the — being as proper for this court as at law, 
it was decreed, to avoid circuity of actions, that the defendant ſhould account 
and make the plaintiff ſatisfaction. 2 Rep. Chan. 37. | 
3. A guardian you his ward for education, and orders his correſpon- 
dent to pay to a third perſon, from time to time, ſuch money as ſhould be 
demanded of him, for the uſe of the ward ; in purſuance whereof ſeveral 
ſums were paid to her, and for her uſe, and receipts taken from her as by 
order of the guardian. After the ward, being juſt come of age, came to 
the correſpondent, and defired two ſeveral ſums, which Were paid her, and 
receipts taken as by order of the guardian, After the ward and guardian 
ſettled accounts, and exchanged releaſes, but theſe two ſums were not brought 
to account, And now, after the guardian's death, it was decreed the ward 
ſhould pay the correſpondent; for it was her proper debt, and ſhe was re- 
leaſed from her guardian ; and though the credit was at firſt given to the 
guardian, yet the money being paid to her, and not by her paid to the 
guardian, the correſpondent had a fair claim againſt her, even to avoid 
circuity of ſuits. Parl. Ca. 17, 18. | 


4. See 
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- der 1 Vern. 22, 7 266, 443, 498, 308. 1 Chan. Ca. 311. 
2 Chan. Ca. 22 5. Hard. 115. Gibb. 227. Barn. Lord and Lady Vane's 
caſe. Expedit reipub ut fit finis litium propter communem omnium utilita- 
tem. 

5. See alſo rules, Aequitas Arie em, ca. 5. Diſcovery draws with it 
relief. * will never decree a fone where i? may decree a remedy. 


—_—— 


I 15. Equity to relieve where there is no remedy at law. 


Copyholder can have no afliſe of common againſt his lord, but is 
to be relieved in equity. Tot. 108. 

2. Equity will compel the lord of a manor to admit the tenant. If 
the lord will not hold a court, equity will compel him; for an action will 
not lie againſt the lord, and there is no remedy but in chancery. Cro. Jo: 
368. 2 Bult. 336. §. C. _ 

3. 80 if an erroneous judgment be given in a copyhold court, in a ©: for 

medon or the like, a bill may be brought in equity to reverſe it. 1 Ro. 
373. Lane 98. 

4. If the lord will exact arbitrary fines, equity will reſtrain him. Dy. 
164. 1 Rep. Chan. 34, 96. 2 Rep. Chan. 134. For without this reme- 
dy in equity the lord might exact a fine to the value of the eſtate, and ſa 
the tenant loſe his eſtate. Max. Eg. 24, 25. | 

F. A bill was brought for 31. for a rent of 55. per annum, arrear * 
12 years, and alſo for the future rent, the plaintiff 4 ſuggeſted that the deeds 
by which the rent was created, were loſt; there was a proof of a conſtant 
payment of it till the laſt 12 years, And the maſter of the rolls decreed 
the defendant to pay the arrears and growing rent; becauſe he ſaid it was 
uncertain, what kind of rent it was, and ſo no remedy at law: and here 
the perſon is made liable for the rent, which, for ought appeared, he was not 
at law. 1 Chan. Ca. 120. 

6. The defendant's teſtator gave the plaintiff 1000 J. payable at 21, the 
bill ſuggeſted the defendant waſted the eſtate, and prayed he might give 
ſecurity to pay the legacy when due. So decreed. 1 Chan. Ca. 121. | 

7. A rent. or penſion was of 1/. 145. per annum, granted by H. 6. to 
Eaton college, 12 ving out of lands. Riggs, executor of the tertenant 
brought this bill to be revlieved for the arrears of this rent in his teſtatrix's 
life-time. The bill ſuggeſted, that the college knew not the land out of which 
Sc. and ſo. could not diſtrain. Beauchamp was the preſent tertenant, and 
though the perſon of the tertenant was not chargeable with the rent at 
law, but only the lands by diſtreſs ; yet forasmuch as the teſtatrix held the 
land, and did not pay the rent, it was ſaid that thereby the perſonal eſtate 
of the teſtatrix was wamented. And ſo the maſter of the rolls decreed 
the executor to pay the arrears as far as he had effects of the teſtatrix's eſtate, 
1 Chan. Ca. 121. 

8 See 1 Chan. Ca. 78, 79, 144, 147, 146, ide 198, 256, 267, 262, 267, 
279, 280, 135, 148, 223, 238, 240, 243, 248, 193, 195. 2 Chan. Ca. 
68, 188. Nell. 242. Doct. & Stud. 8 5, 155. Cary 11. I Vern. 119. 
Mar. Rep. 1 59. N s. 2 Rep. Chan. 387. 1 Vern. 367. S. C. Show. 
Parl. Ca. 67. 1 Vern. zog, 359. Max. Eq. 25. Lat. 24, 146. 1 Ch. 
Ca. 98, 286. 1 Vern. $56. 2 Goon. Ca. 271, 2 Chan. Ca. 84, 
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"0s Vide rule, Equity will prevent or redreſs wrongs and miſchiefs. ; 


116. Equity will never decree a ſuit cohere it may decree a 
| . remedy. | 


5 HOUGH the plaintiff hath had diſcovery here, which was in- 
ſiſted was the end of his ſuit, and ſo his bill to be diſmiſſed. Curia: 
as to diſmiſſion to law, becauſe the plaintiff hath had diſcovery here, when 
the court can determine the matter, it ſhall not be an hand- maid to other 
courts, nor beget a ſuit to be ended elſewhere. 2 Chan. Ca. 200, 
2. See 2 Vern. 429, 438, 458 or 498. 2 Chan, Ca. 201. 
3. See rule, Equity to prevent multiplicity of ſuits. 


117. Equity will not relieve where no fraud or covin. 


1. E QUITY will not eſtabliſh an agreement founded in fraud. Prec. 
Chan. 538, 574. ä 3 
2. Where a woman is dowable by act or rule in law, equity will not 
r her to claim her dower. Cro. Ca. 190, 191. | 
3- Fraud is always apparelled and clad with truſt, and truſt is the cover 


of fraud. 3 Co. Twyne's caſe. | 


4. Secrecy is a badge of fraud. Bid. Vide 1 Cro. 138. 


118. Equity will not aid new inventions in derogation of 


the common law, and tending to introduce perjury, forgefy 
or fraud. . TOI. \ 


1. IT is in no man's power to create new natures in law, according to 
I new inventions, except they may ſtand with Jus commune, which 
Natura uni verſa, Sc. Hob. 154. | | 


2. See Gilb. 63. „ 
3. See rules, The judges and ſages of the law have always ſuppreſſed new 
ſubtile inventions in derogation of the common law. Periculofum eff res 
novas et inuſitatas inducere. Ratio eſt radius divini luminis. . 


119. Equity will prevent or redreſs wrongs and miſchiefs. 
NA General. 
1, THE Lord keeper was of opinion, that to give this court juriſdic- 


tion, there ought to be a fraud or truſt, or ſome accident to 

wow in the caſe, or elſe ſome general inconvenience to be prevented. 

ilb. 2. i . A | 

2. In all caſes where the matter lieth in compenſation, whether the con- 

dition be precedent or ſubſequent, equity will relieve. 1 Fern. 83, 167, 
223, 270, Cc. 456. 2 Vern. 222, 561. 3 

3. No advantage ſhall be taken of the penalty or forfeiture, where a 


compenſation may be made. Max. = 44, 45. 4 
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4. Where a man has ſatisfied the obligation without taking an acquittance, 
or having any other evidence thereof, ſo as he is without remedy at common 
law, yet he may be holpen by ſubpoena, as he may in many other caſes 
' where conſcience ſerveth for him. Do#. & Stud. lib. 1. cap. 12, ES 

5. Equity hath juriſdiction to quiet men in their poſſeſſion, Per Coke, 
3 Bult. 34. Lit. Rep. 166. S. C. 1 Ro. 190. 1 Vern. 156. . 
6. Tenant, after poſſibility of iſſue extinct, ſo tenant, for life, though 
by expreſs grant diſpuniſhable of waſte, ſhall be reſtrained from pulling 
down of houſes, or defacing of a ſeat. 2 Chan. Ca. 32. Fointreſs tenant 
For life. Nelſ. 190, 220, 221. Tenant for life ordered to repair the 
_ deſtruction he had made, though diſpuniſhable. Prec. Chan. 455. An 
injunction was granted to ſtay waſte in favour of an infant in ventre ſa 
mere. Prec. Chan. 50. Barn. 274. Tenant per le curteſy. injoined from 
committing waſte. Hard. 96. So of a jointreſs. Max. Eg. 30. margin. 
Waſte done by one who held by covenant, therefore not puniſhable by law, 
yet holpen here. Tor. 285. So in felling timber. So in ploughing antient 


paſture. So of antient Meadow. Max. Eg. 30. margin. 


| Particular caſes. | ” | 
7. If there be leſſee for life; remainder for life; reverſion or remainder 
in fee; leſſee in poſſeſſion does waſte, though he is not puniſhable at law, 
yet he ſhall be reſtrained in chancery ; for it is a particular miſchief. 1 Ro. 


377. 2 8 | 

8. Note a difference where the tenant is diſpuniſhable by the nature of 
his eſtate, or expreſs grant, as alſo to the kind of waſte ; for the firſt ſhall 
be reſtrained generally, whilſt the other ſhall only be reſtrained from the 
deſtruction of houſes, Cc. 1 Rep. Chan. 242, I Vern. 23. Salk. 161. 
2 Chan. Ca. 23. Max. Eq. 30. margin. en 

9. Goods were deviſed to the defendant for life, and after his death to 
the plaintiff, by whom a bill was brought to compel the defendant to give 
ſecurity for delivery to the plaintiff after defendant's death, or the value 
thereof, and decreed. 1 Rep. Chan. 110. mw 

10. The defendant's teſtator gave the plaintiff 1000 J. payable at 21. The 
bill ſuggeſted that the defendant waſted the eſtate, and prayed he might 
give ſecurity to pay the legacy when due, and ſo decreed. 1 Chan. Ca. 121. 

11. An apprentice, after he is out of his time, may have a bill to ob- 

lige his maſter to ſue the covenants of his indenture in a certain time ; elſe 
the maſter might ſtay his action as long as he pleaſed, and till the plaintiff's 
witneſſes were all dead. 1 Chan. Ca. 70. 6 WO os 

12. It being alledged in the bill, that the defendant, a ſurviving partner, 
carrying on a diſtinct trade for himſelf, with the perſons who were debtors 
to the joint trade, to oblige ſuch debtors, forbore to call in the debts : or- 
dered on motion, that an able attorney be appointed to ſue for and recover 
the debts; unleſs the defendant would give ſecurity to anſwer the moiety of 
the outſtanding debts. 1 Vern. 118. 5 ; 
13. The wife being priviment enfient at the death of he huſband, the 
child in ventre ſa mere could not be provided for by the law, yet 
this court ordered that the child ſhould have ſufficient allowance. Tot. 
"ON | 
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14. An officer within the ſtatute 5 E. 6. (as I take is a ſurrogate) makes 
a defeazance of his office, rendering thereout 90 J. per annum, and exhibits 
a bill to have an account. The defendant pleads the deputation void by the 
ſtatute; and ought to have no account, it being in effect a farm within the 
ſtatute. Curia: After long debate the plea was allowed. 2 Chan. Ca. 42. 
ges 48. 2 Inf. 1498. BL 8 1 
This ſtatute is provided againſt the ſelling of offices, and extendeth as 
well to offices eccleſiaſtical, as to temporal offices concerning the adminiſtra- 
tion of juſtice, See 1 Ju. Eccl. 233. £29, | | 
15. How the eccleſiaſtical courts are in many caſes compelled to do their 
duty, and reſtrained in their encroachments on temporal juriſdiction, and 
the prerogative of the crown, and rights of the ſubject. See 1 Ju. Eccl. tit. 
Mandamus, Prohibition, Praemunire, &c. | 
16. See 1 Chan. Ca. 1, 2, 3, 15, 16, 46, 47, 48, 224. 2 Fern. 186. 
1 Vern. 23, 32, 61, 73, 198, 190, 415, 416. 1 Chan. Ca. 55,, 56, 3, 
47, 152, 270. Gilb. 23, 208. 2 Chan. Ca. 225, Nelſ. 236. 2 Chan. 
Ca. 67, 76, 165. 1 Chan. Ca. 75, 80. 2 Chan. Ca. 42, 48. Car. 65. 
1 Vern. 190. 1 Ro. 383. 1Pern. 105, 185, 308, 312. 1 Rep. Chan. 
41. 1 Vern. 456, 469. 2 Vern. 426. | | 
17. See rules, Equity favours younger children, Equity to execute the in- 
tent of the parties. Ecclefiaſtical courts may not hold plea of matters deter- 
minable at law or in equity, Admiralty not to hold plea of matters cognizable 


at law. Equity hath a concurrent juriſdiction with the admiralty, Equity 
bath a concurrent juriſdiction with the ecclefiaſtical courts, | 


120. Equity relieves againſt accidents. 


1. A Ccidents are proper objects of relief. 2 Chan. Ca. 30. 
| 2, Obligee in a bond loſeth it by accident, equity will relieve. 
Lat, 24. Though the bond voluntary, 1 Chan. Ca. 77. | 
3. An executor under a revoked will, without notice of the revocation, 
ys legacies, and after the revocation is proved, he ſhall be allowed thoſe 

egacies. 1 Chan. Ca. 126, SS 
4. The truſtee for an infant receiveth 40/. of the truſt-money, and is 
robbed by his ſervant of 200. whereof the 40/. was part, he'ſhall be al- 
lowed it; for he was only to keep it as his own. 2 Chan. Ca. 2. 

5. A bond was entered into before the wars, conditioned to pay 40/. 
per annum for 12 years, out of the profits of an office, which was taken 
away by the uſurpation. The obligor being ſued on the bond, and the 
office revived, he exhibited his bill to be relieved againſt the bond. The 
obligee inſiſted that the office continued ſome part of the 12 years, and being 
now revived, the obligor ought to pay the 40 J. per annum for the 12 years 
or be diſmiſſed ; for the obligee having the law with him, ought not to be 
hurt in equity, without ſatisfaction according to the condition, It was 
; decreed the obligor ſhould pay the 40 J. per annum, for ſo many years as 

the office continued, and thereupon the bond to be delivered up, 1 Chan. 
Ca. 72. See 83, 84. 5 | | 
6. The cauſe being heard about 1664, and one point being, that the 
heir of the obligor having paid a debt of his anceſtor's upon bond, might 
be reimburſed by the executor of the obligor, who had perſonal aſſets, 4 
| | | 15 


. —— * 


88 The Grounds and Rudiments 


heir having been forced by ſuit to pay the debt. Decreed for the heir. 
Upon exceptions taken to a report in this. cauſe, which came on before 
Mr. baron Atkins, 29 June 1668; there was this point. Whereas A. alone 
was bound to the teſtator, the executor delivered up the bond, and took an- 
other to himſelf for the ſame debt, whereby, as was alledged. by the coun- 
ſel for the executor, the ſecurity was bettered ; and whether this in equity 
ſhould be charged as aſſets in the executor's hands, he having delivered up 

the old bond, was the queſtion ? Againſt him it was inſiſted, that taking the 
new bond had altered the property of the debt, ſo that if the executor died 
inteſtate, his adminiſtrator would have the debt : whereas had it-reſted on 
the old bond, the adminiſtrator de bonis non of the firſt teſtator ſhould 
have it, ſubje& to the firſt teſtator's debts. It was admitted, that at law 
this charged the executor as a converſion and receipt of ſo much of the 
eſtate. - But it was inſiſted, that in equity he having taken the ſame perſon 
and another bound, and offering to aſſign the bond to the heir, it ought not 
to charge him: eſpecially when the heir is plaintiff in equity, as here. And 
it was ruled, that the executor ſhould not be charged with the money by 
altering the ſecurity, but that he ſhould aſſign it to the heir. 1 Chan. Ca. 74. 
For it is not equity that the executor ſhould ſuffer for his care in taking a 
new bond with further ſecurity; and the debt was loſt not by his default, 
but through accident only, againſt which equity relieves. | 
7: See 1 Chan. Ca. 72, 83, 84, 126, 191, 78. 2 Chan. Ca. 16, 207, 
208, 1 Vern. 60, 460. Max. Eg. 29, 8. 9 25 | 

8. Vide rule, Equity will prevent or redreſs wrongs and miſchiefs. 
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121. Equity requires that a gift which defeats other, ſhall 
be _ 65 high and _ conſideration as the things 
are, which are to be defeated thereby. 3 


1. JF a man be indebted to five ſeveral perſons in the ſeveral ſums of 20 l. 
and hath goods to the value of 20 2 makes a gift to one of them 
of all his goods, in ſatisfaction of his debt, but there is a truſt between 
them that the donee ſhall deal favourably with him in regard of his pover- 
ty, or to permit him, or ſome other for him, to uſe the good, for his be- 
nefit, and is content to be paid when the donor ſhall be able : this ſhall not 
be ſaid to be bone fide within the ſtatute 13 Elix. cap. 5. for to be bona fide 
it ought to be in a public manner made, before the neighbours, and not in 
ſecret; for ſecrecy is a badge of fraud. Alſo the goods ought to be fairly 
appraiſed, and the continuance of poſſeſſion in the grantor is another mark 
of fraud, &c. and the words good confideration and bona fide do not extend 
to every gift made bona fide ; and therefore there are two forts of gifts or 
good confideration, ( /c:/”) Conſideration of nature or blood, and valuable 
conſideration. As to the firſt, in the caſe put before, if he ſo indebted, 
in conſideration of natural affection, give all his goods to his ſon or couſin ; 
as the others would loſe their debts, &c. which are things of value, the in- 
tention of the act was that the conſideration in ſuch caſe ſhould be valuable; 
for equity requires, that a gift which defeats another ſhould be made u 
as high and good conſideration as the things are which are to be — by 
Ut. 2 $1, Ic. | | 8 
2. See Plow. Com. 50. ö. 35 1. 8, f 
1 122. Equity 


* 
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122. Equity to relieve againſt fraud. 
| „ ener |: 


ö OR force, fraud and accident, equity relieves. 1 Chan. Ca. 72. 
Fraud is a thing odious. 3 Chan, Ca. 8 5. It is the mother of 
wrangle, contention and intricacy. Co, Lit. 3. 5. It comprehends all 
manner of unfair means to cheat another. Nel/. 439. It is not to be pre- 
ſumed, but muſt be proved; and ſo none is to be convicted of fraud wheed 
the evidence is doubtful. 3 Char. Ca. 85, 114. It is neither preſumed by 
common or civil law, Nelſ. 18 5. A man is not to be preſumed guilty of 
fraud on his death bed. Nel/. 16. Prec. Chan. 303, 304. Fraud proper- 
ly relievable in equity. 1 Ca. 291. Fraud or covin vitiates ſuch aQs 
as in their own nature or fimply are lawful ; equity will relieve in caſes of 
fraud where the defendant ſuppreſſed a marriage fettlement. Decreed 
ainſt him, that the plaintiff ſhould enjoy. 1 Chan. Ca. 270. 3 Chan. 
G. 122, Nelf. 185, Where he, who has right, tells the purchaſer that 
the vendor has a good eſtate, when he knew not the contrary at the time. 
2 Chan. Ca. 108, 128. Where the huſband accounted with his wife's 
guardian before marriage. 2 Chan, Ca. 159, 160. Where one is prevailed 
with by falſe ſuggeſtions. | ; Chan. Ca. 74, 87, 61, 94, 103, 104. Prec. 
Chan. 3, 4. Where concealment. 3 Chan. Ca. 104, 105. Where there 
is ſurprize attended with fraud and circumvention. Chan. Ca. 114, 115, 
30, 59. 74, 75, 80. Nelſ. 431. Where the reverfion is fraudulently con- 
veyed to him who had the term, to hinder younger children from having 
their ſhares by merger of the term. Nelſ. 220. Where young heirs are 
brought into unequal bargains. 1 Chan, Ca. 276. | 2 Chan. Ca. 120, 121, 
137. Nelſ. 295, 296. Prec. Chan. 150,218, Where fraud is uſed to 
draw in purchaſers. 2 Chan, Ca. 108, 128. 3 Chan. Ca. 8 5. Nelſ. 
394. Equity will never give countenance to demands of an unfair nature, 
as in the particular caſe it was for attending at auctions as a puff to enhance 
the price of goods; nor ſuffer them to be ſet up againſt juſt and fair de- 
mands, In an account, a croſs bill for ſuch purpoſe diſmiſſed with coſts. 
Ser caſe before the houſe of lords, Walker and Gaſcoigne, 6 March 1726. 
When advantage is taken, either in value, or conſideration of the ignorance 
or diſtreſs of the vendor, ſet aſide, and purchaſe deed only to ſtand a ſecu- 
rity for what was really and bona fide paid. See the caſes * Gold verſus 
Morgan, 24 March 173 o, and “ Furgaſon and Maitland, 25 March 1731, 
both before the houſe of lords. SE Phyto i 
Particular caſes. | 
2. Truſtee in fraud ſettles the truſt-eſtate on his own daughter in mar- 
riage, ſet aſide. Nelſ. 470. | Ayes. th: 
3. A copybolder having ſurrendered to the uſe of himſelf and his 
wife and their daughters, then mortgages. This mortgage not allowed to 
defeat the ſettlement ; for as it was a copyhold, the mortgagee might eaſily 
have known the huſband's eſtate. Prec. Chan. 1. But if it had been 4 
real ęſtate, I concetve it had been otherwiſe. ' «©, 
4. A man of an eftate employs a ſcrivener to procure him 1000 of 
ſome gentleman, declaring he will not have it of a mechanic, The ſcri- 
| | | Aa vener 
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vener treated with a vintner, and receives and pays his client 300. of the 
money, and takes 300 J. to himſelf, and the reſt, being 400. was delivered 
in wines not worth more than 1 50. the gentleman gave recognizance, which 
being ſued, he brought the preſent bill. And decreed a perpetual injuncti- 
on againſt the recognizance on the plaintiff's payment of the 3ool. and in- 
tereſt, Prec, Chan. $1. : | 
5. The bill was to be relieved againſt a purchaſe made by the defendants 
from the plaintiff's father, ſuggeſting he had been circumvented and impoſed 
upon by the defendants, who inſiſted on their purchaſe ; and ſhew, that 
firſt, there were articles, and then conveyances and a fine. And the father, 
ſeeing the plaintiff uneaſy thereat, took a releaſe from him of all his right. 
Notwithſtanding all this, the lord keeper ſet the purchaſe afide, it appearing 
art was uſed by the defendant, he pretending to help the father to a wite 
with a great fortune, he being moſt in his dotage, and that to qualify him- 
ſelf for the lady, it was neceſſary that he ſhould convert his land into money, 
though it was proved he was ſenſible, and abſolute owner, and might have 
ſold or given his eſtate away, and that after it was done he faid that if it 
was then to do, he would do it. ern. 205, 206, - 
6. An uncle on the marriage of his niece gives 1200 J. and the father 
takes bond from the ſon-in-law for 200/. if the daughter dies ſans iſſue, 
living the huſband, the daughter after died without iſſue. On the bond be- 
ing ſued, the huſband brings the preſent bill, and is relieved ; the bond being 
in nature of a marriage-brocage — 1 Prec. Chan. 267. 8 
7, Lukener brings an action againſt Montagu for lying with his wife; 
pending the ſuit, Montagu conveys in truſt to pay debts in the ſchedule an- 
nexed, and ſuch as he ſhould appoint in ſuch a time, Lulener recovers 
Fooo l. and brought the preſent bil to be relieved againſt this deed as fraudu- 
lent. Curia: The deed is not fraudulent either at law or in equity, for 
the debts named in the deed ; for the plaintiff was no ri” ai. nh and 
though it was made to prefer his real creditors, before this debt when it 
ſhould come to be ſuch, yet this was a debt only founded in malefeazance 
or tort ; and therefore it was conſcience in him to prefer the others before it. 
But the plaintiff may have an intereſt in the ſurplus, after the debts provi- 
ded .for by the deed, in which thoſe appointed in ten days are ue" aint 
Prec. Chan. 10. | | 
8. The huſband coming home, found the plaintiff naked, going to bed 
to his. wife; and thereupon the plaintiff gave him a note for 5o0o/. and 
after gave judgment, and laſt of all ſurrendered a copyhold by way of 
mortgage as a ſecurity, On a bill to be relieved againſt the ſecurity, al- 
ledging a contrivance, and that he was drunk, and that he was threatned. 


Lord chancellor: There is no proof of a plot, or that he was ſo diſordered 


or frightened, for he continued of the ſame mind in cool blood, at giving 
ſeveral ſecurities, and joined in the report, that it was for a bargain of graſs: 
if a jury had given damages, equity could not have relieved : and why 
here? where” he has ſettled them againſt himſelf; it ſhews he thought them 
reaſonable, Let the bill be diſmiſſed, but without coſts, the defendant ha- 
ving bragged of his bargain,” But his lordſhip ſaid he would relieve againſt 
the penalties. Prec. Chan. 266. e | | 
9. Thomas, earl of Ardglaſs, for 3001, anno 1675, granted a rent-charge 
of 2 fer annum out of his eſtate of 1000/7. per annum, to hold og | 
f ernennen ane _ 


r 


— 
” 
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defendant and his heirs for ever, to commence from the firſt Micbaelmas 
or Lady-day after the grantor's death without iſſue male, with a proviſo to be 
void if he ſhould have iſſue male, which ſhould attain 21; after the grantor 
makes a ſettlement of his eſtate, for 30o/. to the uſe of himſelf for life; 
remainder in tail to all his iflue male; remainder in tail to the plaintiff his 
uncle, which was according to a former ſettlement made by the anceſtor of 


his family, and which the, grantor on his marriage had barred ; and then 


the plaintiff, and earl Thomas brought their bill to be relieved againſt 


this grant: after the bill brought, the defendant got a releaſe from earl 
Thomas the grantor; and the now earl's bill was, that earl Thomas being 
dead, to ſet aſide the grant and releaſe on payment of 300 J. and intereſt, 


On the rehearivg many caſes were cited where unreaſonable bargains made 


with young heirs had been ſet aſide here. And when this bargain was made, 
the carl was very young, had left his lady, and lived in riot and debauchery, 
and that the conſideration was but one year's purchaſe, and that the contin- 
gency of the earl's dying without iſſue, was an artifice of the defendant's, 
the earl being diſabled, as appeared in proof, to get children, and that ſo 
the defendant had been informed by the earl's ſurgeon, and therefore the 
contingency ought not to be looked upon but as it was in the defendant's 
eye, who was his companion in his debaucheries. And it appeared he was 
ſolicitous to draw the earl into like bargains with other people; and as to the 
releaſe, that it was obtained without conſideration, and that after the ſaid 
ſettlement made on the plaintiff. Lord keeper declared he was fully ſatisfied 
in the decree before made, which was for a reconveyance or releaſe on pay- 
ment, and perpetual injunction. And ſaid, if he was to die preſently he 


would make it. About a year after there was another bill, and the caſe 


was, George Pitt, Eſq; had got a like grant of 300 l. per annum, from the 
fame lord by Mu/champ, defendant in the former cauſe, his agency, and the 
decree was to reconvey or releaſe on like payment of principal and intereſt, 
and alſo a perpetual injunction. Fraus 2 celare fraudem. Pitt pretend- 
ed ignorance, that he did not know the earl, and that he did not make 
the bargain himſelf; but that was by reaſon of a conſciouſneſs he had that 
he ſhould be examined to it. 1 Vern. 237, c. Vere Eſſex earl of Ard- 
glaſſe plaintiff, Henry Muſchamp defendant, and earl Ardglaſs againſt Pitt. 


10. The father tenant for life draws his ſon, being in diſtreſs, in to ſuf- 


fer a recovery; the ſon was relieved by ſetting the recovery aſide. Barn. 
433+ PS I n 8 

11. On treaty of marriage between the plaintiff and her huſband, her 
father would not conſent, becauſe the huſband was indebted 200 J. to B. on 
bond, in which he and his mother were bound; to remove which objection, 
the mother and her younger ſon gave a freſh bond to B. and the former 


bond was cancelled, but the huſband after gave his brother a counter-bond, 


and paid the intereſt during his life; and it was in proof that the now wi- 


dow the preſent plaintiff, being in love, contrived. this way to ſatisfy her fa- 


ther, and that the mafriage might take effect. But now being ſued by the 
brother on the counter-bond as adminiſtratrix to her huſband, ſhe brought 
her bill to be relieved. Lord chancellor: This is a plain fraud, and con- 


ttrivance, by which the father was drawn in, and his lordſhip declared, if the 
huſband had been plaintiff he ſhould: have been relieved ; and therefore de- 
creed the bond to be delivered up. 1 Vern. 348. "$54 
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12. There is no doubt but an infant may be a truſtee, and accountable 


| for a breach of truſt cammitted-after he attains his * 2 as was the 
F 


rincipal caſe. 1 Vern. 342, &c. Jevon and Buſh. See the caſe at full 
ds” — Equity may ray the debt beyond tbe penalty on n 


cCaſe 

* 13. Though there be no direct proof, that a man is non compos or de- 
Uiious, yet if the deed was executed in extremis, it cannot be ſuppoſed that 
he had a mind adequate to the buſineſs he was about, and that he might 
more eaſily be impoſed upon, eſpecially the proviſion in the deed being 
ſomething extraordinary. See caſe Fane and The duke of Devonſhire, before 
the lords, 16 Jan. 1718. 

14. A leaſe obtained from one non 2 Compos ſet aſide. See caſe Val. Quin, 
Eſq; and Langley Clerk, on an appeal from the exchequer in Ireland, and 
dead before the houſe of lords, 21 April 1736. 
| * 15. An agreement was between a mother and her ſon, and was re- 
lieved againſt ; for that the deeds executed between them were for the mo- 
ther to reſign her jointure and accept an annuity; ſhe being at the time 
, haraſſed and uneaſy. See caſe before the houſe of: lords Archer and Archer, 
2 March 1718. Alſo caſe * Clarke and More, 26 Nov. 1718, See alſo 
lord Dyer's readings upon the ſtatute of wills, 4. 

*. 16, Advantage taken of the vendor's unhappy circumſtances, being in 
gaol, and — poor, by drawing him into an unequal agreement for 
the ſale of his eſtate, ſet aſide, and the eſtate made a ſecurity only for the 
money and bon fe dreh with intereſt: and this, though the 
purchaſer as really to run great hazard, and to be at great expence and 
trouble n many and unavoidable law ſuits about the premiſſes, and 
alſo was at 8 hazard of loſing the advance- money, and expences in the 
future, to be laid out by him, being in all likelihood never able to reimburſe 
himſeli in caſe he ſhould fail of ſucceſs in the litigations, and diſappointed 
of the eſtate. See caſe before the houſe of lords Gordon and Crawford, 


17 April 1730. Set allo: * Gold and e, 24 March 1730. N | 


r 17 March 1731. 

oye The defendant had — in the Slaintif being a young man, and 
. pu of him his eſtate at 'a great under-value, the title being defective 
and the tenant evicted; there being a covenant for quiet enjoyment and 
bother ſecurities entered into by the plaintiff, the bill was for relief againſt 
actions on theſe covenants. And for the defendant it was ſaid, that he ought 
to have the value of the lands evicted, Curia: The defendant, who was 
a lawyer, and ought to have underſtood a title, purchaſed at great under- 
value, and the title being defective and the land evicted, it is unreaſonable 
he ſhould make any advantage of this catching bargain; and therefore de- 
creed him his purchaſe-money without intereſt, only deducting meſne n 
i Vern, 320.  Zouche verſus Saine. 
— * 18, The eſtate not anſwering in value to the particulars to be allowed 
for. See caſe Sir Wilkam Barker, Bart. verſus Damer, before the houſe 
of lords. 7 Aprit. 1731. Note; This was in favour of the heir under a 
marriage Agreement. 3 
10. Eight days after tho: wife came of ape, and two days before her 
Wt a Was * in to execute a releaſe kg Wr pri- 


8 b vity; 


7 @ A, ob oa 


4 


vity; the treaty of marriage: being public, the releaſe was ſet aſide. See 
caſe Norton and Heron, before the. houſe of lords, 21 April 1732: | 


o 


20. Where there is a parol agreement made for a leaſe, and the leſſee 


enters and builds, this court will eſtabliſh it on the foot of fraud in the leſ- 


ſor, notwithſtanding the ſtatute of frauds, c. becauſe contracts executed 
in part, are not always within the ſtatute, though executory contracts are. 
2. Nod. Ca. 3 5. Savage and Foſter. | 182 
21. The mother, at the requeſt of her brother, who being ill, and not 
having time to ſurrender a copyhold to the uſe of his will, gave bond to 
her ſon, for whom the brother intended the ſaid copyhold, to ſurrender to 
him, where in fact ſhe was heir. Decreed ſhe was a truſtee for her ſon. 
2 Mod. Ca. 62, 63. 1 Vern. 2906. 97 > nc 
22. One having made bis wife executrix, the ſon perſuaded her to pre- 
wail with his father to make a new will, and to name him executor, pro- 


miſing to be a truſtee for his mother: this truſt was decreed. 2 Mod. Ca. 


62, 63. 1 Vern. 296. oO 1 wb $1 pies 

23. See 1 Rep. Chan. 10, 132, 146, 188. 2 Rep. Chan. 266, 396. 
3 Rep. Chan. 74, 75. Co. Lit. 4.4. 3 Co. 80. Stat. 13 Eliz. cap. 5. 
27 Eliz, cap. 4. 29 Car. 2. Elf. Obſ. 107, 108. Mar. Rep. 183. 1 Ch. 
Ca. 99, 217, 225, 133, 154, 276, 74, 75, 83, 118, 150, 256, 292, 
27, 30, 37. 2 Chan. Ca. 2, 16, 17, 103, 144, 186, 240, 249, 120, 
137. 3 Chan, Ca. 64, 91, 122. Nel. 209, 295, 298, 322, 287. 1 Vern. 
19, 20, 32, 71, 75, 86, 131, 135, 167, 271, 277, 141, 145, 218, 
227, 285, 370, 294, 320, 186, 474, 408, 409, 411, 412, 431, 451, 
452, 277. 2 Vern. 14, 27, 33, 77, 107, 445, 405, 467, 468, 409, 


475, 340, 480, 483, 484, 230, 488, 145. Prec. Chan. 13, 14s 17. 
18, 132, 76, 165, 218, 233, 157, 522. Gilb. 122, 148, 169, 221, 


222, 2 59. 1 Lev. 197. Lutw. 484. 3 Lev. 118. Salk. 344. 4 Med. © 


406, 410. 5 Med. 4. all S. C. 5 Mod. 175. 2 Vent. 175, 359. 1 Danv. 
28. 1 Show. 35. 3 Mod. 239. 5 Mod. 13, 14. 1 Vent. 489. Lutw. 
130. 3 Keb. 672. 5 Mad. 351. * See caſes before the houſe of lords, 
* Murray and Charters, 28 March 1734. Auen and Flack, 20 Feb. 
1733, and * Sherret's caſe, 14 April 1735. | 


123. Equity to relieve where the matter lieth in compen- 
ſation. 


3 General to, and rules. = 
1. IT is laid down as a rule, that in all caſes where the matter lieth in 

1 compenſation, let the condition be precedent. or ſubſequent. equity 
will relieve. 1 Vern. 83, 167, 223, 270, &c. 456. 2 Vern. 222, 561. 


Salk. 156. Max. Eq. 44, &c. It is alſo a general rule, that a nude a-- 


greeipent is not good either in law or equity. Contra, if the conſideration 
be only unequal. 1 Chan. Ca. 42. | h | 
. If a man be bound in a penalty to pay money at a day and place by 


obligation, and intending to pay it, is robbed by the way; or hath intreated 


by word ſome further reſpite at the hands of the obligee, or cometh ſhort 


of the ſame by any misfortune, and ſo failing of the payment, doth never- 


theleſs provide and tender the money in a ſhort time after; in theſe and many 
| | Bb | - other 
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other ſuch like caſes the chancery will compel the obligee to take his Fun- 
cipal with ſome reaſonable conſideration of his damages (quantum expediat); 


— 


„ — 


for if this was not ſo, men would do that by covenant which they do no- 


by bond. Cary 1. The like favour is extended againſt ſuch as would take 
advantage, upon any ſtrict condition, for undoing the eſtate of another in 
lands upon a ſmall or trifling default. Cary 1. So if two be jointly and 
ſeverally bound to pay money, and the obligee will give longer day, or other 
favour to the one, and then will ſue the other for the debt, he ſo ſued 
may ſue in chancery. 9 E. 4. 41. Cary 1, Where an obligee is ſurety 
and ſued alone, by the cuſtom of London, he ſhall make the reſt contribute. 
So where the ſurety pays a debt-and has no counter-bond, by the ſame 
cuſtom he ſhall maintain an action againſt the principal. 1 Vern. 456. 
Wherever the court can give compenſation, it can relieve, Salt. 1 56. 


| Sy Particular caſes, | 
3. One deviſes lands to his younger ſon, called Szyles, and by his will de- 
clares that in caſe his ſaid ſon be in any wiſe hindered or prevented from 
enjoying thoſe lands, then in lieu he gave him all thoſe lands called Barabar. 
The plaintiff charges that he was heir of the deviſor, but that neither he nor 
the deviſor were intitled to more than a moiety of Szyles, and that the defen- 
— a ſtranger, was intitled to the other moiety, and had evicted the 
deviſee; and ſets forth, that Barabar was of much greater value than Szyles, 
and that it was not his fault that the deviſee did not enjoy, and charged a 
combination between the defendants, and prays relief as to the over-value of 
 Barabar. Cur': This being a condition that lay in compenſation, the 
plaintiff ought to be relieved, and decreed the deviſee ſhould have a com- 
penſation for the land evicted, ſet out in Barabar. 1 Vern. 270, 271. 
4. A creditor agrees with his debtor to take leſs than his debt, ſo it 
ſhould be paid preciſely at ſuch a day. The debtor fails of payment, and brings 
this bill, ſuggeſting ſome equitable excuſes for not making preciſe payment, 
and that he tendered the money within a day or two, and that the defen- 
dant refuſed, and ſued for the whole at law. Demurrer, becauſe the bill 
, contained no equity, and that the plaintiff having made failure, the defen- 
dant was not bound to take leſs. Lord keeper allowed the demurrer, and 
ſaid Cujus eſt dare ejus eft diſponere. 1 Vern. 210. | 
5. On review, the error aſſigned was, that the defendant's wife's father 
having given portions to his daughters, in caſe they ſhould releaſe to his heir 
their right to certain lands, One of the daughters happened to die before 
ſhe had releaſed, and therefore the heir refuſed to pay the portions, which 
was 2000/. to each daughter, and the lands to be releaſed were not worth 
zool. the performance of the condition was prevented by the act of God. 
The defendant demurred, and inſiſted, that this was a condition precedent, 
and not being performed there could be no relief; and cited Fry and Porter's 
caſe, and the words here are, bis daughters ſbould releaſe, then be appointed 
ſuch and ſuch portions. Mr. ſerjeant Maynard made a difference between a con- 
dition on giving a portion, and a portion given on condition; for in the 
former caſe the portion does never ariſe unleſs the condition be performed. 
Lord keeper inclined to over- rule the demurrer. Agreed the cauſe to be 
heard de integro, 1 Vern, 222, 
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| Sts The ben of the eſtate of Thomas Wentworth, an infant, having 


raiſed 3000 1. out of the real eſtate of their infant, which was then in hand, 
they laid it out in lands. which lay commodious to the infant's eſtate, and 


took the conveyance in their own names, in truſt for him, in caſe when he 


became of age he ſhould accept the ſame at the price ; and this was done with 
the conſent of the grandmother, who was the infant's guardian. The in- 
fant died under age; and the. queſtion was, Whether the heir of the infant 


| ſhould have the eſtate, or whether it ſhould be looked upon as a ſecurity 


for the money, and go to the adminiſtrator of the infant? Decreed, the 


| truſtees ſhould pay the 3000 J. to the adminiſtrator with intereſt only accord- 
ing to what they had made by the profits of the purchaſed lands. 1 Vern. 
403, &c. 435, &c. 


7. Straton, a freeman of London, having a ſon and davghter, deviſed 
two thirds of his legatory part to his daughter, but if (he married without the 
conſent of her mother, her brother was to have 500. of what was ſo given 


to the daughter. She married /ans conſent of her mother. Per. curiam: 


This is not to be taken in terrorem only; but on her marriage without con- 
ſent, the bequeſt is a good bequeſt over, and an intereſt - veſted in the 
brother, who in this caſe may be looked on as a perſon. the teſtator conſi- 
dered, and had in his thoughts as well as the daughter, as to proviſion, 


and was, according to the difference taken by lord chief Juſtice Hale, in 


the caſe for Henry Bellafiſe, and in the caſe Davis and Hatton, 2 Vern. 
7 = 3 
8. A father left his daughters 20000 J. each at 2 1 or marriage, which ſhould 
firſt happen, ſo as the marriage was with the conſent of the mother and tru- 
ſtees, and after they ſhould be reſpectively 16, and if they either married before 
that age or without conſent, then ſuch daughter to have only 10000 J. And 
directed the ſurplus of his 2 eſtate ſnould be veſted in lands and ſet- 
t 


tled on his daughters and their iſſue, with croſs remainders; in the father's 


life-time a treaty of marriage was in hand between the plaintiff and his 


lady, but before agreement the father died, and the plaintiff married his 
ſaid lady before 16, but with conſent. Quaere, Whether ſhe ſhould have 
20000 J. or only 10000 J. The duke of Southampton's caſe was cited, where 
relief was given in like caſe; and the court decreed the 200000. to the 
plaintiff, Sc. 2 Vern. 223, 224. E ate Wt 
9. Pritty, by will gave 3oool. to his daughter at 21 or marriage, and 
put her in the care of Scriven. There was a proviſo if ſhe married without 
Scriven's conſent, her legacy which was 3000 J. was to ceaſe, and to be 
but 500/. and made the defendant, his ſon, executor and reſiduary legatee. 
She married without conſent, yet the court decreed her the whole 3000 J. 
with intereſt from her marriage ; and principally becauſe it was not deviſed 


4 


| over, but to fall into the ſurplus. 2 Yern. 294. | 


10. H. deviſed lands to J. S. and his heirs, on condition to pay 200001, 


to the heir at law, viz. 1000. a year for the firſt 16 years, and 2000. 


per annum till the whole ſhould be paid; and the heir entered for non- 
payment of one of the 1000/. per annum, and F. S. brought his bill; and 
it was objected that the condition reſtores the heir, and that chancery ought 
not to aid in diſinheriſon of him: but it was reſolved by Cowper, lord 


chancellor, 1ſt, That the entry of the heir in the preſent caſe, was only to 


enforce the payment of his principal, as where g mortgagee enters; and 
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that the court can give him intereſt for the ſame from the time it became 
payable; and that whereſoever the court can give ſatisfaction or compenſa- 
tion for the breach of a condition, they can relieve. adly, That for every 
1000 J. from the time it became payable, the legatee or heir ſhould have in- 
tereſt; becauſe both the ſum and time were certain and paſt. zdly, That 
there is to be no deduction of any taxes; becauſe it is not to iſſue or ariſe 
from the lands, but is given as a ſum in groſs, ſecured by entry on the land 
for non-payment. Salk. 1 56. | | * 

11. See 1 Vern. 19, 20, 32, 68, 79, 167, S. C. 456, 260, 319. 
2 Vern. 452. 1 Cban. Ca. 138, 183, 142, 189, 95, 96, 89, 226, 122, 
40, 58, 141, 142, 108, 22. 2 Rep. Chan. 23, 24, 95, 26. 1 Mod. 
300, 306, 308. 2 Chan. Ca. 23, 95, 198. Salk. 231. 1 Rep. Chan. 1, 
22. 1 Mod. 310. 2 Rep. Chan. 366, 391. 2 Vent. 3 56, 3 52. 1 Chan. 
Ca. 110, 184. 1 Sid. 442. 2 Chan. Ca. 219, 241. 1 Chan. Ca. 170, 24, 
226, 184, 189. 3 Chan. Ca. 135. Nelſ. 47. Prec. Chan. 533. 1 Vern. 
223, 207. Nelſ. 98, 145, 234, 236, 183, 244, 261. Skin. 285. 
Gilb. 26, 27. Prec. Chan. 348. 2 Pe. Will. 626. Doc. & Stud. Cary's 


Rep. Tot. Bacon's Abr. Ca. Eg. 


124. Equity will relieve againſt one's own act according to 


circumſtances. 


1. D ſtatute 11 H. 7. inter al it is enacted, if any woman, who hath 
| lands of the gift of her huſband, or any the anceſtors of the huſband, 
ſuffer any recovery againſt her by covin, ſuch recovery ſhall be void, and 
it ſhall be lawful for him, who ſhould have the land after the woman, to 
enter, and to hold as in his firſt right, &c. Doct. & Stud. lib. 1. 


cap. 31. Wc Vie | 
2. If two men have a wood jointly, and one fell it, and keepeth the 


money to himſelf, his companion hath no remedy at law, for that when 


they took the wood jointly they put each other in truſt, and were content 
to occupy together; therefore the law ſuffers them to order the profits there- 


of according to the truſt that each put in the other. And yet he who 


took all the profits is bound in conſcience to render half to his fellow ; for 
as the law giveth him a right only to half the land, ſo it giveth him a right 


only in conſcience to half the profits; and yet it cannot be ſaid that the law | 


is againſt conſcience ; for the law willeth not that one ſhall take all the pro- 


fits, but leaveth it to their conſcience. Elſ. Ob. 78. See Doct. & Stud. 
lib. 1. cap. 19. 


3. By a marriage agreement the intended wife was to have more than 


her father, mother, and two ſiſters, and the father was greatly indebted. 


The court would not decree the agreement, but left the plaintiff to law. 


2 Chan. Ca. 17, 


4. See Nell. 46. I Chan. Ca. 16. IVern. 348, Prec. Chan. 538, 
574. . . | 


125. Equity 
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125. Equity to ſupply diſedts. 


1. If S. being ſeiſed of lands in Dvr/t/hire, Somerſelſbire and Devonſhire, 


 F * thoſe in Dorſerſbire being of equal value with both the others. And 
having two nephews, one the ſon of his ſiſter Henley, the other of his ſiſter 
Lee, to prevent diſputes he executed a conveyance, and ſettled all to the 
uſe of himſelf for life; the remainder to his ſon, if he ſhould happen to 
have any intail. And then appointed the lands in Dorſerſpire to his nephew 
Henley, and in the other counties to his other nephew, and in numbering 
them up, a farm of 60 J. per annum, was omitted, but in the limitation. to 
Henley came theſe words, And all other my lands and tenements, whereof no 
uſe is already limited, the ſame ſhall be unto the uſe of my nephew Henley, &c. 
by which words, Henley's counſel would have it paſs to him; to which 
it was anſwered by the counſel on Lee's part, that it could not paſs by the 
general words; for though there is that omiſſion when he diſtributed the 


land, yet in the limitation to himſelf for life, remainder in tail, there men- 


tion is made of it, ſo it is not within the general words, Whereof no uſe has 
been already limited ; for an uſe hath been limited to himſelf for life. And 
Lee's counſel inſiſted he ought to have it, becauſe the ſerivener ſwore it was 
intended him, and ſo was his inſtructions, and it was purely the omiflion of 
the clerk. But the chancellor would decree for neither, but left the land 
in queſtion to deſcend equally between the two nephews. 1 Yern. 37, 
8. | 
. 2. A conveyance, purporting a feoffment, may operate as a covenant 
to ſtand ſeiſed; though generally a defect in a voluntary conveyance ſhall 
not be ſupplied and made good here, yet if a man voluntarily make a ſettle- 
ment, as a proviſion for his children, and for their maintenance, ſuch vo- 
luntary conveyance ſhall be ſupplied and made good here. 1 Yern. 40. 

. A man by will made a proviſion for his younger children out of co- 
pyhold lands, but the ſurrender was made into the hands of one cu- 
ſtomary tenant only, and ſo defective. Yet decreed for the younger chil- 
dren, and ſo the defect well ſupplied againſt the heir at law; there being 
many precedents in the court of chancery. 1 Vern. 132, 133. 

4. A feme covert agrees to ſell her inheritance, ſo ſhe might have 2001. 
ſecured to her. The lands were ſold, and the money veſted in truſtees. 
A creditor of the huſband brings the preſent bill to ſubject the money to 
the payment of his debt and charge; the wife promiſed it ſhould be charge- 
able. Per Curiam : This money ſhall not be liable to the payment of any 
of the huſband's debts, nor ſhall any promiſe by the wife for that purpoſe, 
v = 0g to the original agreement, be obliging on that behalf. 2 Vern. 
64, 65. | | | 
— re a feme covenants, by agreement with her huſband, to ſurren- 
der or levy a fine, though the huſband die before it be done, yet this court 
will compel her to make good the agreement. 2 Vern. 61. f 

6. The plaintiff lent 50. to the defendant's uncle, and took a warrant 
of attorney to confeſs judgment in ejectment for three cloſes upon a feigned 
demiſe for 20 years. Court : It is a defective ſecurity, and amounts to an 
agreement in equity to charge the lands, and decreed accordingly againſt the 
heir, 2 Vern. 1 51. | | | 
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98 The Grounds and R 
F. A deviſe of a perſonalty for life to the wife, though not ſaid to be 

in lieu of dower. Yet lord Sommers held it ought in equity to be ſo taken, 
Fc. For collateral ſatisfaftion may be a good bar to dower, 2 Vern. 365. 
8. Where the words Shall tand and be ſeiſed, left out of a conveyance 
made in purſuance of marriage articles, were ſupplied againſt the heir, and 
the plaintiff decreed, to enjoy, as though the words, had been in. 1 Rep. 
Cban. 162. 5 r en a 210 n e I TOE 
9. Reſolved, That à recovery of Ceſtuy que truſt ſhall bar, and transfer 
the truſt as it ſhould an eſtate at law, if it were upon conſideration. 1 Ch. 
Ca. 49. See 68, 213. 2 Vent. 350. 2 Clan. Ca, 64, 71, 78. 1 Vern, 


4 7 — See 1 Chan. Ca. 10, 35, 23, 39, 70, 87, 173, 208, 236, 263, 

264. 2 Chan. Ca. 63, 68, 71, 78, 29, 30, 87. Car. 24. 1 Vern. 13. 

2 Vern, 69, 163, Sc. Tot. 131. 1 Rep. Chan. 168, 183, 185, 283. 

3 Chan. Ca. 86. 2 Rep. Chan. 68, 216, 212, 218, 432. | 
11. Vide rule, Marriage the higheſt conſideration in law, 


126. Equity will not veſt an eſtate, where by reaſon of a con- 
dition precedent it will not veſt at law ; but of conditions 
Jiulſequent, which are to deveſt an eſtate, it is otherwiſe. 


J/1DE rules Cmditions precedent muſt be literally performed; not Jo of 
ſubſequent ones where the court can make compenſation. Equity to relieve 
where the matter lieth in compenſation. © 3 


127. Eſtate of teſtator, in whoſeſoever hands, ought to be li. 
| able to his legacies. HONEY, 
| 8 EE rule, Equity proper place to relieve legatees, 1 Chan. Ca. | 57. 


128. Eft boni judicis ampliare juriſdi@ionem. 
General, 


Is 7 judges and ſages of the law, for matters in law, are called, and in- 
| deed to all intents of law ſuch they are, Conſilium regis, Co. Lit. 304. 
a.b. Hob, 163. And they in his courts, by his immediate authority, have pow- 
er derived down to them from the king, to keep all inferior juriſdictions with- 
1n their ſeveral limits, and to enforce them to do their ſeveral offices where 
they are negligent therein. And ſo it is that they ſuſpend the proceedings 
of the eccleſiaſtical courts by prohibition, &c. and, if cauſe be, can ſend their 
writs mandatory, commanding theſe inferior courts to diſcharge their office 
to their ſuitors, as are Ha. Anal. 20. and almoſt infinite other authorities. 
And the temporal judges are by no means bound by the rules of the civil 
or eccleſiaſtical laws, but are at full liberty to follow the courſe of their 
* own law and courts, where the others differ from them. 1 Pe. Will. 12. 
Aud therefore it is with the higheſt regard, and the utmoſt deference to their 
33 lordſbi ps, 


* 
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lordſhips, the temporal judges, I ſpeak it from the authority of my lord Coke, 
they are always to baue an eye that the ecclefiaſtical juriſdiction ufurp not upon © 


the temporal. 2 Inſt. 615. And to preſerve the laws of the realm in their 


full force and authority, and to ſuppreſs and puniſh all invaſions thereon, as 
the ſame are the preſervers of the prerogative royal, and the rights and liber- 
ties of the people; for major haereditas venit unicuique noſtrum a jure legibus 
quam a parentibus. And therefore they are to ſee that none of the inferior 
courts extend their power beyond their due and limited bounds, to the deroga- 


tion of the temporal laws and courts; and not only ſo, but they may extend 


temporal juriſdiction, ſo as to come at, as far as is poſſibly confiſtent with 

reaſon and juſtice, the ſeveral caſes in judgment before them; for it is the of- 

ice Boni judicis ampliare juriſdictionem, where the circumſtances of the caſe 
fo require. | DSN; © PRO eee 
Particular caſes, 2 255 

2. On motion for a diſcharge of the defendant's wife, who was taken 


upon an attachment for want of appearance, the caſe appeared to be thus, 


the defendant's wife being a widow and having a conſiderable fortune, 
on the defendant's application to her by way of marriage, propoſed the ſet- 
tling her own fortune upon herſelf ſeparately, wherewith he was not to in- 
termeddle ; and accordingly before marriage, a ſettlement was made and 
executed, and the marriage took effect. Some time after the huſband being 
very much indehted was arreſted, and the creditors proceeding to execution 
and to ſeiſe his goods, to prevent which, the wife gave a note, that if 
they would diſcharge the action, which was for 2000/. ſhe would pay the debt 
out of her own eſtate ; and accordingly the action was diſcharged; but ſhe af- 
ter refuſed to make good her agreement; ſo the bill was to enforce execution, 


and was againſt the huſband and wife, and a ſubpoena was taken out againſt 
both, and actually ſerved upon the wife at her houſe, but the huſband could 


not be found ; after which neither the huſband ner wife appearing, an at- 
tachment was ſealed againſt both, and the wife taken, and now ſhe moved to 
be diſcharged, on ſeveral affidavits that her huſband was actually gone to 


Holland before the filing of the bill; and ſo proceſs againſt her without her 


huſband was irregular, and that, ſhe ought to be diſcharged ; and it was 
faid that at law there could be no proceeding againſt the wife without her 
huſband, and that equity followed the law in this particular. On the other 
ſide was ſaid, that the wife in this caſe was not to be conſidered as a feme 
covert; that ſhe having an eſtate ſettled on her before marriage, for her ſe- 
rate uſe, this made her a feme ſole, and a ſeparate perſon from her huſ- 
band, and ſo her agreement binding on her; that they had done all they 
could to bring in the huſband ; that they had made him a party to the 
bill, taken out a ſabpoena againſt him and his wife, and for not appearing 
they have taken out attachments likewiſe againſt both; that if they could 
not in this caſe proceed againſt the wife, the juſtice of the court would be 
eluded, and it would be eaſy for any man to ſettle his eſtate upon his wife, 
and then get out of the way, and ſo bid defiance. to his creditors. And 
Sir Joſeph Tekyll (after maſter of the rolls) ſaid, it was the ſaying of a 
very great man, Eft boni judicis ampliare juriſdictionem, and he thought to 
extend the arm of juſtice further than uſual, when otherwiſe there would 
be a failure of juſtice, was the duty of every court ; that in ſome caſes a 
| | - woman 
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woman may ſue without her huſband; and that nothing was more common 
than for a wife in this court; even to ſue her on huſband; and ſurely 
in this caſe the plaintiff ought not to loſe the benefit of the wife's agree- 
ment, by her ſending her huſband abroad ; and cited the caſe Duboiſe and 
Dowle to this purpoſe. But the lord keeper ſeemed to be of opinion, that the 
proceſs in this cauſe without the huſband was irregular,” and that they ought 
to ſtay till the huſband returned; when they might renew the proceſs againſt 
both. To which it was anſwered, * * the huſband ſnould never return, 
muſt they then be totally deprived of the benefit of this agreement? On 
Which my lord ſaid, he would aſk the maſter of the rolls's opinion, and 
be governed by that; and after the maſter of the rolls coming into court, 
was clear of opinion, that the proceſs in this caſe without the huſband was 
regular; that the huſband was joined in the ſuit only for conformity, and 
ſaid a woman by her marriage did not loſe her diſcretion ar underſtanding, 
but rather improved it by her huſband's teaching, and cited Moore 
and Huſſey, Hob 93. where ſeveral caſes are cited wherein a feme 
covert without her huſband ſhall be chargeable, and ſaid the practice 
of this court had been conſtantly ſo; on which, the defendant prayed 
time till the firſt day of next term, to put in her anſwer, and on her en- 
tering her appearance with the regiſter, and paying the coſts of the motion 
it was granted, and ſhe was diſcharged out of cuſtod y. ; ' 
Note; In this caſe Howe moved, that the defendant ought not to be 


heard to move for her diſcharge, becauſe ſhe not having appeared by her 


| clerk in court, was not at all in court, but a perfect ſtranger, and ſo 
could not regularly make an application by her | counſel, till ſhe had 
brought herſelf into court, by directing her clerk to enter an appearance 
for her ; but of this no notice was taken, either by the court or counſel 
on the other fide. Gilb. 83, 84. Prec. Chan. 328. S. C. Vide Compleat 
Attorney; 326, 328. 5 4 : Pi. Ons 

3. Vide rule, It is the office of temporal Judges to advance laws made for 
religion, according to their end, thaugh the words are ſhort and imperfe&. 


129. Eft quiddam perfectius in rebus licitis. 
* {82 | | General. | a 4 6 

1. CO St. Paul, 1 Cor. x. 23. All things are lawful, but all things are 

not expedient. And this is finely ſpoken by Tully, Eſt aliquod quod 
non oportet, etiamſi licet; quicquid vero non licet, certe non oportet. Hob. 
I 59. THF | | 
Na jointreſs reſtrained from committing waſte. Nelſ. 190. The ſame 
of tenant for life, and ordered to repair the deſtruction he had made; tho 
he was diſpuniſhable of waſte. Nel. 220, 221. Prec. Chan. 454. Te- 
nant after poſſibility of iſſue extinct, and tenant for life, though by expreſs 
gtant diſpuniſhable of waſte, or by truſt, ſhall be reſtrained from pulling 
down of houſes or defacing a ſeat. 2 Chan. Ca. 32. Gilh. 127. Sall. S. C. 
A bill was preferred in favour of an infant en ventre /a mere, to reſtrain 
waſte, and decreed, and an injunction was granted inde. Prec. Chan, po. 
See Barn. 274. A patron may reſtrain an incumbent from waſte, &c, 
Barn. 399, 400. 4 | 


EEE Per- 


of Law and Equity. 
SER: TR Particular caſes. f : | 
3. See Mildmay's caſe, Coke, lib. 1. 177. a leaſe for rooo years was diſ- 
allowed, though a power was reſerved to limit any eſtate for years, for any 
reaſonable conſideration, as to him ſhould be thought good, yet the land was 
his own before. 4 E. 2. F. Waſt. 11. A leaſe of an houſe and land, 


— „ 8 


et quod puſſit commodum ſuum inde facere meliori modo, quo ibi viderit expedire, 


fine contradictiane aliqua, yet he may not pull down the houſe; for there is 
nothing more contrary to liberty than licentiouſneſs, nor to diſcretion than 
fooliſnneſs. In maxima potentia minima licentia. Hob. 1 59. qe 


* 4. Though he was by expreſs words diſpuniſhable of waſte, yet in- 
joined from cutting down timber, &c, which is either ornamental or a ſhelter” 


to the family ſeat. Packer and Lord Bolingbroke & al in Canc. 15 March 
and 29 April 1726, and after affirmed in the houſe of lords, March 1728. 
See alſo caſe Lord Blaney and Mahon before the houſe of lords, 27 March 
a | 

| 4 A leaſe was with a penalty of 100 l. for every acre ploughed or dug 
up. Leſſee digs for gravel, and raiſes much more than the penalty, and 
ſubmits in his anſwer to pay the penalty; but inſiſts on payment thereof he 
is not to be injoined from digging for the future; yet injoined from digging 


any more for the remainder of the term. See caſe Chrift's hoſpital and Pugh, 


before the houſe of lords, 20 March 1727. 
zo. Eventus varios res nova ſemper habet. 
8 EE the rule, Periculoſum eſt res novas et inuſitatas inducere, 
' 131. Every iſſue ought to conſiſt of an affirmative and a 
ms. by negative. Fac 
11 C. 10. 6. 
| | ow 
I 32. Every man's ded or covenant is to be taken moſt ſtrongly 
wh}. againſt himſelf. 8 
General, 


1. A LL contracts are to be taken according to the intent of the parties: 


and if there be any doubt, ſuch interpretation muſt be made as is 


moſt ſtrong againſt the grantor or obligor, that he may not, by dark obſcure 


and uncertain wording of the contract, find away to evade it. Gilb. 249, 
&c. Every unequal agreement is not fraudulent, See caſe before the houſe 
of lords, * Lord Thomond and Hamilton, anno 1733. Contracts are to be 
| adjudged according to the law of the place where the ſame were made. 


See Caſe before the houſe of lords, Vr Buildings Company and Meers, 


23 November 1728. Equity will not carry unequal agreements into execu- 


\ 


Dd 


tion. See caſe Brain and Wooley, before the houſe of lords, 9 Feb. 172 5 
* | 8 An 0 
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And * Stop. and Stanhope, 24 March 1720. * Thompſon and Harcourt, 
13 Feb. 1721, and“ Squire and Baker, 27 Feb. 1726, all before the houſe 
of lords. Nor where a perſon of weak underſtanding is drawn into it. 
See caſe * Carol and Chamberlain, before the houſe of lords, 14 July 1721, 
alſo * Yhite and Leighbourn, 28 Feb. 1722, Nor where the method of 
obtaining them is not ſtrictly regular, though the ſame is in part executed. 
See caſe before the houſe of lords, Rochford and Nugent, 22 May 1724. 
See alſo * Fitzgerald and face, anno 1733, for in agreements the ties 
ought to be reciprocral, ibidem. An agreement to make a leaſe is a good 
leaſe in equity; and a confirmation of ſuch leaſe by him in remainder is 
good; ſee caſe before the houſe of lords, Lord Cater and Neagle, 1 March 
1717. Dedi et conceſi may amount to a grant, a feoffment, a gift, a 
_ releaſe, a confirmation, a ſurrender, and it is in the election of 
the. party to uſe it to which of theſe purpoſes he pleaſeth. Co. Lit. 30 1. b. 
If a warranty be made to one, his heirs and aſſigns, by expreſs words, the 
aſſignee ſhall take the benefit, and have a <warrantia cartae. Fitz. Na. Bre. 
135. 9 E. 2. Garr, del Chartres 30. 36 E. 3. Tit. Garr. 1. 4 H. 8. 
Dy. 1. 5 Co. 16. 5. When divers do a treſpaſs, the ſame is joint or ſe- 
veral, at the will of him to whom the wrong is done, yet if he releaſe to 
one of them, all are diſcharged; becauſe his own deed ſhall be taken moſt 
ſtrongly againſt himſelf; and if two men are jointly and ſeverally bound in 
a bond, if the obligee releaſe one, both are diſcharged. Co. Lit, 232. 4. 


— — 


Particular caſes. 


* 2, Covenants and agreements are to be conſidered moſt ſtrongly againſt 
the party; as tenant for life, 'with power to make leaſes for 21 years, b the 
ſame be in poſſeſſion and at the beſt improved rent, makes a leaſe, and a 
year after gives a note to another tenant under his hand, that he will re- 
new his and the othgr's leaſe, ſo aften as he ſhall be required: Decreed to 
renew at the old rent for 21 years, if he ſhall ſo long live. This dectee 
was pronounced in the exchequer in Jreland, 21 Feb. 1736. and affirmed 
by the lords here. 17 Feb. 1738. : | 

3. Baron and feme termors of an houſe in Fleetftreet, called The three 
Conies, for a long term of years, The huſband alone makes a leaſe for 
part of the term, in theſe words, The houſe or tenement in Fleetſtreet, 
called; The three Conies, with all the chambers, cellers and ſhops, &c. excep- 
ting and reſerving to the huſband by name, the ſhops propter proprium & ſolum 
uſum et occupationem. The baron died within the term, and the wife enters 
as to the ſhops upon the tenant, and is re-ouſted, and brings ejectment, and 
the defendant pleads non ejecit, On motion for judgment for the- plaintiff 
to recover his term in the ſhops, it ſeemed to Weſton, that ſhe ought to 
have it; for that the exception and reſervation trenched upon all the leaſe, 
and the ſhops were not leaſed. Sed Dyer contra: For that it appears by 
| the expreſs words before, that the ſhops were leaſed generally; and this re- 
ſervation or exception, is but ſpecial and temporary, (viz.) during the. oc- 
cupation and uſe of the leſſor himſelf, according to 3 H. 6. 53. where the 
trees were not expreſly excepted out of the leaſe, kd quod bene liceret to 
the leſſor faccidere, dare. et vendere arbores, &c. Item nota ſupra, the ex- 
ception and refervation is made to the huſband leſſor by name only, with- 
oat Gying to his executors or afligns, Cc. Tem nota, the exception ol 
— I ; 0 * 
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| the ſhops, is of all che ſhops, which is contrary to the leaſe itſelf; and 

therefore is a void exception. Et fic fuit opinio aliorum juſtitiariorum tandem. 
Dy. 264. b. r prone 

4. Tenant in fee makes a leaſe of lands to B. to have and to hold to B. 


for life, without mentioning for whoſe life, it ſhall be taken to be for the 


life of the leſſee ; for it ſhall be taken moſt ſtrongly againſt the leſſor. Co. 
Lit. 42. a. Cup | 3 
. Mi Covenant to grant a new leaſe at the end of. the term, under the 
fame rents and covenants; the new leaſe (hall be likewiſe with covenants to 
renew, &c, See caſe before the houſe of lords, Bridge and Hitchcock, 
24 June 1716. 1 | 8 hi 
* 6, The carl of Godolphin agrees with builders before the act made for 
the building of Blenheim houſe at the expence of the crown ; and recites 


that he made ſuch agreement at the inftance and deſire of the duke of Marl- 
borough z the duke is bound by ſuch agreement, and as well liable to pay 


for the work done after the ſtatute as before. See caſe Ducheſs of Marl- 
borough and Strong, before the houſe of lords, 8 May 1721. 1 

7. In covenant the plaintiff declared, that the defendant and F. S. con- 
venerunt pro ſe et quolibet eorum, that they or either of them would load 
ſuch a ſhip, and pay for the freight, Cc. The defendant pleaded in abate- 
ment, that other covenantors were in full life, and not named, and 'prayed 


judgment of the writ: and it was agreed by all, that obligamus nos ef. 
utrumque noſtrum in a bond is joint and ſeveral. Sed per Holt chief juſtice, 


there is a diverſity between A. and B. conveniunt et quilibet eorum convenit, 
and A. and B. conveniunt pro ſe et quolibet eorum; for in this firſt qurlibef 
eorum convenit expreſly ſevers thg lien, but pro quolibet eorum ſeems to go 
to the thing: to be done, that is, that they both or either of them would 
do it. Sed religqui juftic' contra, and judgment was, that the defendant ſhould 
anſwer over. Salk. 393. * 1 ALD > 

8. If one grant a rent-charge to another out of his -lands, the grantee 
hath two remedies ; either by way of diſtreſs or writ of annuity ; 15 the 


* 


grantor having granted it, he hath charged his perſon, and having granted it 


out of his lands, he hath charged his lands alſo; and having thus granted 
two remedies, it muſt be in the election of the grantee, who is to have the 
advantage of theſe remedies, which he will have. Gb, 250. 

9. In the caſe Hill and Grange, (Plow. 172.) if a man make a leaſe 
for years, and reſerve a rent payable at Micbaelmas and Lady-day ; and 
there is a condition, if the rent be behind, and unpaid at the faid feaſſs, 
and ten days after, that the leſſor may re-enter, the conſtruction of ſuch 
teaſe has been, that the rent is due at the day, fo that the leſſee may di- 
ſtrain for it, though to ſave the condition the leſſee may tender it at the laſt 
of the ten days, becauſe thoſe are days of grace given by the condition, that 
he may fave his eſtate by the tender. G#lb. 250. | 
10. The caſe was (1 Vent. 58.) that the condition of a bond was, that 
the obligor ſhould bring the fon and daughter of J. S. at their full age, to 
give ſuch releaſe as a third perſon ſhall require; the defendant pleads that 


the ſon is alive, and under age, whereto the plaintiff demurs, and the de- 


murrer is allowed; for the force of the bond is not ſuſpended till they are 
both of age; becauſe it is to be taken not e but OE 
and disjunctively; for the obligor undertakes, that the daughter ſhall releaſe 
| : | at 
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at her full age as well as the ſon; and if ſhe does. not the condition * 
broken. Gib. 2 50. n 8 FW 
11, There is a reſolution in the caſe Sayer and Gleane, (1 Lev. 54, 55.) 
in debt on an obligation, that if a ſhip put to ſea, and either the goods 
or the obligor come ſafe, he ſhould pay ſuch a ſum, over and above the 
uſe allowed by the ſtatute; the defendant pleaded that the obligor died be- 


fore he returned; and it was objected, that the defendant had an election to 
pay at which of the contingencies he would; and therefore the executors of 


the obligor were excuſed, becauſe their teſtator never returned ſafe; but it 
was reſolved. that the law ſupplies the words, which (bould finſt happen, and 


no prejudice to the executors of the obligor ; becauie it was the ſenſe of 
ſuch, contract, that payment ſhould ariſe on either of the contingencies. 
G:lb. 2 50. | 8 5 

12. der Gilb, 48. 1 Pe. Vill. 9. 1 Vern. 21, 22, 28, 48, 141. 
2 Lev. 9. 1 Med. 175. 1 Vent. 137. 1 Vern. 167, 449. 1 Chan. Ca. 
119, 120, 196, 197, 210. 2 Chan. Ca. 211, 212. 4 Co. 26, 27. Co. 
Lit. 99. a. 287. Hob. 168, 169, 170, Sc. Poph. 182. 2 Bulft. 258. 
Skin. 60. Sid. 48. 3 Cro. 26. Saund. 284. 2 Leu. 80. 3 Lev. 283. 
Lat. 233. 1 Inft. 112. 5. 1 Leon. 276, 279. 4 Leon. 27. Rol. Abr. 


15. Dy. 318. Co. Lit. 183. a. 1 Co. 154. 4. 6. Farefl. 158. Dy. 97. 


Iz. Vide rules, Conſtructio legis non facit injuriam. Quaelibet conceſſio 
Heere contra. donatorem interpretanda eft. Contracts are to be taken ac- 
cording to. the intent of the parties, expreſſed by their own words, In things 
of elections, the party is to ſhew that he hath made it. Expreſſio eorum, quae 
tacite inſunt, nibil operatur, GWS. Pr 


133. Every man is to recover by his own ſtrength, and not 
90) the weakneſs of his adverſary's pretenſions. 
1. IN Quare Impedit, if any thing in the count be traverſed, it muſt be 


ſuch part as, if true, is inconſiſtent with the defendent's title, and if 
falſe or found againſt the plaintiff, doth abſolutely deſtroy his title. Nay, 


if the traverſe leaves no title in the plaintiff, it is good enough, whatſoever 


becomes of the defendant's. Show, Parl. Ca. 221, 

2. In the caſe of The biſhop of Worceſter and Fervis, in Yau. 53. it is 
faid, That the king ought to maintain his own, and not to queſtion the de- 
fendant's title ; he cannot deſert that which he hath alledged for himſelf, and 
fall upon the defendant's title: if the right be not his, he has no cauſe to 
complain of the defendant, though another hath right. Every man is to re- 


cover by bis own firength, and not by the weakneſs of the defendant's pre- 


tenſions, Parl. Ca. 2227. 
* 3. He, abo recovers, muſt recover on the ſirength of his own, and not on 
the weakneſs of his adverſary*s title. And it is ſufficient to the defendant 


that the plaintiff hath no title appearing. See caſe before the houſe of lords, 


Burgh of Perth and Preſbytery there, 5 March 1729-30. 


* 


F 134 Every 


. 2 uk. wn 3 . 


1 * 5 one « gh 2 uti fro ut — non x laedat 


fy Ginn) 

N an houſe, four Dogs are to be defired, Hobitatio Jominis, Ade. 
| tio inhabitantis, neceſſitas luminis, et ſalubritas aeris. And for all 

. of theſe being interrupted, an action lieth, and da ſhall be 
recovered; but for proſpect, which is only a matter of delight, and not 
of neceſſity, no action lieth; and yet it is a great commendation to an houſe 
popes an cum 27 omg K vr Laudaturque domus, longos 
guae proſpicit agros; but aw does actions for ſuch matters of 
delight. And Solomon ſays, Eccl. xi. * lce lumen gi, et deleftabile 


ocults videre ſolem. Et 255 (ut Plutarch) rex Aethiopum interrogatus 


id optimum ? Reſpondebat tucem, Cc. And if of wholeſome 
Lew gp cauſe of action, 4 fortiori ee he air, as was 
the caſe at bar, muſt ned be a geod cle and Foundation for an action; 
for the rule is, Probibetur ne quis facint in ſuo, yok nocere poſe aliens. 
BY Ji ove FO ga Lange 9 Co. 58. - Aldred's calc. 


Particular caſes. 


* but dende caſe againſt Benton, for that the plaintif being OY 


of an houſe and land, the defendant, having a little orchard contiguous, 
interrupted his lights by an erection, &c.' and rendered the air unwholeſome 
by building of an hog-ſty and keeping hogs, &c. and on non culp. pleaded, 
he was found guilty of both, and damages aſſeſſed; and on motion in ar- 
reſt of judgment, that the action lay not, for that the erection of the hog- 


ſty was neceflary for the ſuſtentation of man, and one ought not to have ſo 


delicate a noſe as not to endure the favour of hogs; for Lex non favet deli- 


catorum votis. Yet it was reſolved the action lay; for in an houſe, four 


_ are defireable, ut ſupra. 9g Co. 57. Aldred's caſe, 

3. Thomas Bland brought a n ey, and declared that s 
Blond was ſeiſed, Cc. and that 2 5 and D 1 Sc. time w „ Sc. 
have had and uſed to have for them and their tenants, Cc. on the Weſt part 
of the ſaid houſe ſeven. windows to a piece of ground adjacent, which 

of ground time whereof, &c. was without any building. By means of 
which windows the ſaid James and all thoſe, &c. are uſed time whereof, 

&c. for them and there tenants to bave ſeveral wholeſome and neceflary 


eaſements and commodities by reaſon of o _ air and light, &c. and that 
* | 


the ſaid James demiſed to the lala, and that the defendant miſchievouſly 
intending to deprive him, er . ob/curare N Praedic um borrida tene- 
britate, Cc. had erected a new buildin 
fo cloſe that the ſaid lights were ſtopt, Thich the plaintiff loſt his caſe- 
ments, Cc. et maxima pars meſ ſuagii praediti borrida tenebritate obſcurata 
fuit, '&c. the defendant pleaded in bar quad infra praedictam ciuitatem Ebor. 
talis babetur, er a foto tempore cujus, N conſuetudo, (vix.) quad 
fiquis Kakuerit feneftras ad wvifum um per eajtem verſus terram vicini ſus, vici- 


mus ille viſum illar feneſt obſtruere ſuper terram illam ſolebat et pit ficut 


melius viderit fabi expedire, by force of which cuſtom he juſtified the 


ing of the windows; upen which the plaintiff demurred in law, And 


adjudged the bar was „ for two cauſes, iſt, When a man hath a 
E e | | 
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lawful eaſement by preſcription, another cuſtom eee may not © take | 


it awæy, for the one guſtam is as antient as the other. As if one man has a 


way over the lands of another by cuſtom, the other may not preſcribe to 
ſtop the ſaid way; for in both this and che pong caſe os preſcription 
or cuſtom might have lawful commencement, 58. a. . 

4. Wray, chief juſtice : For ſtoppin reren of 


| hgh, 7 ation lieth, and mg ſhall be recovered for them, for both are 


for it is laid ve/citur aura aetberia: and the; words borride 


a ps 2 c. are ſignifcant and imply the benefit of light. But he 
ſaid $a or 6 8 * is only matter of delight e neceſſary, 


no Ac 
A or a lime-kilo,, is good and | orofitable, yet if 
1 Levi 55 = 8 houſe, that when it burns, the flam it ſo enter the 
houſe that it cannot be inbabited, an action lieth. * hath a water- 
courſe near his houſe. fat his . wee uſes, if à glover levy a lime- pit for 
n and ins, { o near this water-courſe; that the corruption 
of the lime · pit corrupts it ſo that the tenants. go away, caſe lieth; as was ad- 
judged 13 H. 7,26. 6, and this ſtandeth well with the rule, Probiberur 
ne quis Pia 2 in ſuo, quod nocere poſfit alieno, &c. 9 Co. 59. a 
6. Vide lord Cotes Entries, tit. Niſance, fo. 406. ö. He, who hath 


a ſeyeral piſcary in a water, ſhall have caſe againſt one for erecting a dye- 


houſe, 580 proficuum piſceriae ſuae praedictꝭ totaliter amifit, &c. lo in 
caſe for erecting the ſwine-ſty, &c. 9 Co. 50. 6. 
7 Vide Cre. Ca. $10. 1 Rel. 88, (40.) 5G. 67, Ge. 
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General. 


„Ewe man, who bach 4 rightful fre-fiwple Bah” it either by 
rchaſe or deſcent. But one may be in of a wrongful eſtate 


by diſſeiſin, intruſion, abatement, vfurpation, Sc. Co. Lit. 2. a. 


2. Every man who hath a layful eſtate in fee-fimple, _ it either ah 


deſcent or purchaſe, - Cy. Lit. 13. 5. 14. 9. 


Particular 8 


| | © "Purchaſe. | 

3 Purchaſe is * one . to lands by 1 or Ute, "And 

difleifins, abatements, intruſions, uſurpations and ſuch like eſtates. gained 

Xo 75 not fad in the law to be purchaſes, but oppreſſions and in- 
it. 3. 

8 4 purchaſe” is OM intended by title, and moſt properly by ſome 


122 of conveyance, either for money or ſome other conſideration, or freely 
._ of nl for ek, is (in law alſo a Wen . Lit. 18.4. dee 2 
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to lands, Se. Co. Lit. 237. 4. 5. 


— 


. Law, EY 


hich 2 ture eee _ OT IO d 7d... 

5. A deſcent, becauſe it cometh meerly by act in law! is not 1 fd to be a 
purchaſe, Co. Lit. 18. 4, l. 15 

6. Deſcent in legal underſtanding is taken when land, Sc. after the de 
of the anceſtor, is caſt, by courſe of law, upon the heir; and this is the 
nobleſt and worthieſt means whereby lands are derived from one to an 2 * 
becauſe it is wrought and veſted by the act of law, and right of b 
the worthieft and next of blood and kindred” of the anceſtor ; and welehe 
it hath not in the common law altogether the ſame fGgnification that it hath 
in the civil law]; for the civilians call him Haeredem, qui ex teftamento — 
cedit in vai ver fim Jus Teftatoris ; but, by the common law he is only Heir, 
who ſucceedeth by right of blood. And this agreeth well with the ety- 


107 


r MS Wes 


it. 


mology of the word heir, to whom the lands deſcend ; for heres dicitur 


ab haerendo, quia qui haeres eft haeret, boc et, Part eft ſanguine illi 
cujus eſt haeres; ſo as he that is haeres, "ſanguinis eft hueres, et herus "haere- 
ditatis, Now as deſcent is the worthieſt means to come to lands, Gr. ſo 
hath the heir more privileges than any that by other drder or means come 


A 


136. Exciptio probat ay 


1. By lord chancellor: The exception is to be confiruad es the gene- 
ral clauſe, 'out of which the exception is taken. Exceptio probat regulam 
de rebus non exceptis. And if an exception ſhall have that effect to explain 
the general clauſe out of which the exception is taken, it is reaſonable that 


} 0 


the general clauſe ſhould have this effect to explain the gon likewiſe. 
Wing field verſus Newton, in Canc. 6 Feb. 1729. 
2. Vide G. Lit. 9. a. b. 2 Roll 99. 


1 37. Fccorptio unius F excluſio dien 


ORD chancellor: As the ſpecialty debts amount to more than the 
| legacy in queſtion, and as the Dig eſtate. has been exhauſted 
in the payment of them, the plaintiff muſt be intitled to ſtand in the place 


.of ſuch ſpecialty creditors, and ſo to receive a ſatisfaction out of the real 


eſtate. His lorathip alſo ſaid, that legacies are acts of bounty, and the 
natural fund for the payment of them is the perſonal eſtate only. His lord- 
ſhip alſo ſaid children are conſidered in this court, as being in ſome degree 


creditors by nature. e, me Lingen, in dae. * lord chancellor, 
$ March, 9989 +: 


3 


I 38. E * 23 temporis 0 omnia 2 fu 
i niter eſſe acta. 
F all the witneſſes to a charter of fraflinent be dead, the violent 


preſumption, which ſtandeth for a proof, is continual and quiet poſ- 
e for Ex diuturnitate temporis, c. allo the deed may receive credit 
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collationem 
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ſuch caſe, no Cupias 
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—_—_ as in ſome caſes; as in caſes of contempt, &c, Capias lies againſt = 
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the countels of Rutland, by 5 of 
— might without 

PP or 
to exeemthe warrays © thera diroted, whereto they are ſworn; and though 


fidem” cartarum mortuis 


g on. 4 
" * 


i 


Capias, that ſhe was a countels, againſt whom, by the 


et ignorantia_juris non excuſat, and princi- 
een eee e for- 


them ; therefore it was reſolved, that the ſheriff and his miniſters ought not 


5 to examine the judicial 
with agreeth the opinion, 36 H. 
come to the ſheri inſt a 


really lie againſt them, yet he 


the validity thereof. 


But the 


8. 
I: 


was, that the ſetjeant who had the 


Cheapfide, and ſhewing her 
we arreſt you, Madam, at the ſuit of 8; which/av 


ins 476 $8. bing ap 
——_ led S. the 
ms nſed 5. hpi 


faid to her, but 


in Weedfreet, ar the door of which, the ſheriff came, 
 counteſs to his houie, where ſhe remained ſeven or 
tually paid the debt. It was reſolved, that the 


authority, who arreſted another 


er 


_ whoſe ſuit, out of what court, 


[== 


the ſaid 


carl, 


2. 
Ge. 


acts of the court, but to execute the writ: where- 
60. If a Capias or Exigent 
in caſe where it doth not 


ſerve the writ, and not to diſpute 
abe the bounteſs of Rutland | 


of the 
es 


x prog to 
of London, accor 


mace, and touchi 


to arreſt the counteſs on 


would be reſcued by her ſervants 
Ao pers t be charged, the ſerjeant at 


enter a feigned action for 


ding to the cuſtom there, where- 
upon they would firſt arreſt the counteſs, and by force thereof bring her to 


the. Compter, and then talee her body in execution upon the (. Sa.  Here- 
upon the ſerjeant, with many more, came to the countels i in her coach in 


all 
her coachman to drive her hadyſhi f the 3 


brought the 


ht houts, 


with it, 
Wa 


ſaid 
they 


till the ac- 
or atfy other by his 


ſon, ought, pet the ae to ſhew at 


What cauſe, and when 
turnable; t0 the intent, if it be for any execution, be might 
free his body from the arreſt, if he ſo pleaſed; and if it came upon 
to agree- with - the-party, br pot In bail. and know when 
And as this caſe was circumſtanced, it was reſolved, thut 
fores of the Ca. $a. and 


general arreſt could not be ſaid to be by 


the proceſs is re- 
Aach it, and 
mean 


that the arreſt of the ſaid counteſs by the ſald ſerjeant at mace of their 


oven heats,” and Without other warrant, was | 


_- falfly impriſoned. And ſo in ſummois in real actions, &c. 
48. 43 E. 3. 32 


agiinſt $. the ſerjcatit, and other their confederates. And the en 


50 E. 3. 16, Cc. And a ſevere ſentence was given 
of ſuch 


feigned actions in Landen were all 


condemned by the 


n by fuch ſcigned means, 


inſt law; and the laid cotintels 


Vide 3 E. z. 


2 hd 


whole court 
ated 


A 


„ ene. Ota a rot ren 


excuſat. Liberty the greateſt jewel. 
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of Law and Equity 
both law and juſtice, and ſo made law and juſtice the author and cauſe of 
tort and injuſtice, Vide Stat. 5 H. 4. c. 8. in the preamble. 6 Co. 52. 
The counteſs of . Rutland's caſe. N N W eee 
2. Held if a man bring an action on a falſe ſurmiſe, in a proper court, 
the defendant cannot bring an action againſt him and charge him with it as a 
fault directly and ex diametro, as if the ſuit itſelf were a wrongful act; 
for Executio juris non habet injuriam. The law is good, but the abuſe of 
it is the fault. Hob. 266. „ 1 0 9 ot 
3. If one be impriſoned upon a formal ſuit, though there was no good 
cauſe of action, yet if he give bond for his releaſe, he ſhall not avoid it by 


N * * 2 
. 
. 


On 


dureſs ; for it was by law, though the plaintiff untruly procured it, Hob, 


266, 267. | | | 
© ho Bus if you charge me with a crime in a court which is no way ca- 
pable of the cauſe, I may have an action, and lay that very complaint to be 
the ſlander; aliter, if in a proper court. Hob. 266, 267. 

5. Now to the principal caſe, if one ſue me in a proper court, yet if 


his ſuit be utterly without ground of truth, and that certainly known to 


himſelf, I may have caſe againſt him for the undue vexation and damage he 
hath put me unto by his ill practice, though the ſuit itſelf be legal, and I 
cannot complain of it, as it is a ſuit ; and —— 16 E. 3. Fitzh. Deceipt 
35. A cognizee of a ſtatute ſued execution againſt his deed of defea- 
zance, whereupon the cognizor had deceit. Hob. 267. | 

6. If a man ſue me, and pending that ſuit, commence another againſt 
me, to this I have a plea in abatement which proves the latter ſuit unjuſt, 


and vexatious : But if he diſcontinue the former, he may bring a new ac- 


tion. Hob. 267. | 


7. Likewiſe I may have caſe againſt him, who ſues me againſt his own 


releaſe, or after the money duly paid ; yea, though it be upon a ſingle obli- 
pation. Hob. 267. 9 


8. So where one bargains and ſells his land at common law, and refuſeth 
to make aſſurance, and conveys. it to another with notice, the firſt bargainee 
may have an action upon the caſe, or deceit, as well as a ſubpoena, Hob. 


267. | 5 . 
| 9: But two cautions are to be obſerved to maintain actions in theſe 
caſes. 


1ſt, That the new action muſt not be brought before the firſt de- 


termined; becauſe it cannot ſooner appear that the firſt was unjuſt; which 


is the reaſon given by the judges, 2 R. 3. And that is the reaſon that a 
writ of conſpiracy lieth not till the plaintiff be lawfully acquitted. adly, 
The other rule is, that there muſt not only be a thing done amiſs, but alſo 
a damage already fallen upon the party, or elſe inevitable. Hob. 267. 

10. And therefore 19 H. 6. 44. if a man forge a bond in my name, I 
can have no action upon the caſe yet, but when I am ſued I may, for 
the wrong and damage, though I may avoid it by plea, But if it were 
a recognizance or fine, I may have deceit preſently, before execution ; 
for Quae incontinenti, vel certo fiunt, ineſſe videntur. 43 E. 3. 20. Diſ- 
ceit againſt one who procured a formedon by colluſion. Hob. 267. 

11. Hob. 320, Doct. & Stud. lib. 2, cap. 47. 5 

12. Vide rule, Eft quiddam perfectius in 2 licitis, IJnorantia facti 


* . | 140. Exe- 
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140. Executor, where rightful, there can be no executor de 
ſon tort. 


1. HE plaintiff being the widow of A. ſued the defendant, 
who was his executor, for ſatisfaction for ſeveral debts of the 
teſtator's, which ſhe, having poſſeſſed herſelf of his eſtate, had paid; the 
executor having gotten all the eſtate out of her hands, It was much con- 
troverted, whether ſhe ſhould be holpen herein? For though executor of 
his own wrong ſhall be allowed all payments made to any but himſelf, yet 
ſhe was not executor of her own wrong; for where there is a rightful 
executor, as here, there can be no executor de ſon tort. Yet it reſembled 
that caſe; and the court doubting much what to do in this caſe, decreed, by 
conſent of counſel, that ſhe ſhould be allowed for all payments which ſhe 
had made and were incumbent on the executor to pay, according to the 
courſe of law : but that if ſhe had made any payments out of the order and 
rule that the law left the executor liable to, ſuch payments ſhe ſhould not 
be allowed for, if they were to the prejudice of the executor, 1 Chan, 
Ca. 22. | Re | | 
| 1 As to charging one as executor de ſon tort in the courts of common 
law ; Lord chancellor faid, The manner is not to charge them, that they 
were executors of their own wrong, for that was held once to be bad, but 
they muſt be charged as executors teflamenti et uit voluntatis ; neither is there 
any way to charge executors de ſon tort in the eccleſiaſtical court, but the 
remedy is for the adminiſtrator de Bonis non, to commence a ſuit in equity 
upon the foot of a breach of truſt and fraud, and as to an appeal being a 
proper remedy, his lordſhip ſaid, that in my lord Holt's time an executor 
was ſued in the eccleſiaſtical court for an account by a perſon who was 
neither creditor nor legatee; and it was objected thereunto, that an appeal 
was the proper remedy ; but the court there ſaid he had been called into 
a juriſdiction which had not proper cognizance of the matter; wherefore 
they granted a prohibition ; the reſt of the court were of the ſame opinion 
with my lord in the particular cafe, and accordingly the rule was made ab- 
ſolute, 2 Ju. Eccl. 79, 80. caſe Tucker and Towel. | | 


141. Ex facto jus oritur. 


. A was removed by two juſtices from O. to C. thence by two ju- 
ſtices to B. and ſhe voluntarily returned to O. and there bears a baſtard 
child. Note; It was not ſaid in the firſt order that the two were juſtices. 
Holt, chief juſtice, It ſhould be ſaid that they were Juſtices and (Qwor. unus) 
though the Quorum is often omitted; for it is a ſpecial authority out of 
ſeſſions. It is ſaid ſhe came to ſettle contrary to law, but they ſhould ſtate 
the fact, not the law; for Ex facto jus oritur, If there be any fraud in 
conveying a woman to bear a child in any pariſh, yet the child may be 
ſent with its mother, to the place of her laſt ſettlement, The caſe was re- 
ferred to the judges of the aſſiſe. Comb. 285, 286. NE 4 
5 | . | 2. 4% 


—_— 
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2. A dectee ought to be grounded on fact, Ex facto jus oritur, elſe by 
the clerk's courſe the defendant ſhould be barred of review in all caſes; for 
the plaintiff in a bill of review cannot alledge fact contrary to what is ſtated 
in the decree to be proved, &c, 2 Chan, Ca, 162. 


142. Ex malis moribus bonae leges natae ſunt. 


1, IF we look into our own hiſtory we ſhall find, if the laws of proviſion 
I and praemunire had not been made, theſe realms had loſt the name of 
imperial, and of kingdoms too, and had been long ago made tributary pro- 
vinces to the biſhop of Rome ; or rather part of St. Peter's patrimony in 
demeſne ; our kings had had their ſcepters wreſted out of their hands, their 
crowns ſpurned from their heads, their necks trode upon, and made lacquies 
or footmen to the biſhop of Rome, as ſome emperors and French kings have 
been; our prelates been made his chaplains and clerks, our nobility his vaſſals 
and ſervants, our commons his ſlaves and villains, if theſe acts of manu- 
ere: had not freed them, &c. Dav. 85. 2.6. 86, 87.6. 88. a. b. to 
It was a great blaſphemy when the devil ſaid, I will aſcend and be like 

the higheſt ; but it is ſtill greater blaſphemy to perſonate God, and bring him 
in, ſaying, I will deſcend: and be like the prince of darkneſs : and what 
is it better, to make the cauſe of religion to deſcend to the cruel and exe- 
crable actions of murdering princes, butchering people, and ſubverting of 
Rates and governments? Surely this is to bring down the Holy Ghoſt, in- 
| Nead of the likeneſs of a dove, in the ſhape of a vulture, and to hang 
out of the bark of a Chriſtian church, a flag of pirates and atlafſins. Ira 

hominis non implet juſtitiam dei. | , 
2, See 1 Ju. Eccl. Diviſions, The courſe of © ecclefiaſtical uſurpations ; 


che oppoſition the ſame have met with throughout, and the ſeveral flatutes pro- 
vided opainf ſuch encroachments. 4 ö 
1343. Ex nuda ſubmiſſione non oritur actio. 
General. 


r. 8 9 & 10 VV. z. cap. 15. ſe. 1. after 11 May 1698. all mer- 
| chants and others, deſiring to end any controverſy (for which there 
is no remedy but by perſonal action or ſuit in equity) by arbitration, may 
agree that their ſubmiſſion of the ſuit to the award or umpirage of any 
perſons, ſhall be made a rule of any of his majefty's courts of record, 
which the parties ſhall chuſe, and may inſert ſuch their agreement in their 
ſubmiſſion, or the condition of the bond or promiſe, and on producing 
an affidavit of ſuch agreement, and upon reading and filing of ſuch affida- 
vit in the court ſo choſen, the ſame may be entered of record in ſuch court, 
and a rule of court ſhall be thereupon made, that the parties ſhall ſubmit 
to, and finally be concluded by ſuch arbitration or on and in 
caſe of diſobedience thereunto, the party neglecting or refuſing ſhall be 
ſubject to all the penalties of contemning a rule of court, and proceſs ſhall 
iflue accordingly; which ſhall not be ſtopt or delayed by any order, &c. 
of any other court either of law or equity, unleſs it appear on oath, that 
the arbitrators and umpires miſbehaved themſelves, and that ſuch award was 
| | on” corruptly 
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corruptly or unduly procured. Sec. 2. Any arbitration or umpirage pro- 
and be corruption or undue means; ſhall be void and ſet aſide Ns 
court of law or equity, ſo as ſuch corruption or undue practice be com- 
lained of in the court where the rule is made for ſuch arbitration, before 
the laſt day of the next term after ſuch arbitration made and publiſhed to 
the parties. Cay's Abr. Stat. tit. Arbitration. See rule, Quae non valent 
fingula, juncta juvant. Caſe Giffard and Vaux. 5 
2. Vinyor brought debt againſt Vylde upon a bond of 20/7. of arbitra- 
tion, in which caſe three points were reſolved. 1ſt, That though Wylde 
was bound in an obligation, 0 fland to, abide, obſerve, &c. the rule, &c. 
 arbitrament, &c. yet he might countermand it; for a man may not by his 
own deed raiſe ſuch an authority, power or warrant not countermandable: 
as if I make a letter of attorney to make livery, or ſue an action in my 
name, or aſſign auditors to take an account, or make a factor, or ſubmit 
myſelf to an arbitrament, though they are by expreſs words irrevocable, 
yet they may be revoked. So if I make my laſt will and teſtament irre- 
vocable, yet I may revoke it; for neither my act nor words can alter the 
law, and make that irrevocable which in its own nature is revocable; whe- 
ther it be by bond or otherwiſe that the ſubmiſſion is made, the authority 
of the arbitrator may be revoked or countermanded : but then in the one 
caſe he forfeits his bond, though in the other he loſeth nothing; for ex 
nuda ſubmiſfione non oritur actio. 2dly, It is not material to the pkintif to 
aver, that the arbitrator had notice of the countermand; for it is implied in 
the words re vocavit et abrogavit omnem authoritatem, &c. for ſans notice 
it is no revocation or abrogation of the authority; and therefore if there 
was not notice, the defendant might join iſſue, Quod non revocavit, &c. and 
if there was no notice, it ſhall be found for the defendant, &c. zdly, It 
was reſolved, that by this countermand or revocation of the power of the 
arbitrator, the obligee may take advantage of the obligation ; for two cauſes, 
1ſt, Becauſe the obligor hath broken the words of the condition, which are, 
' that he ſhould fiand to and abide, &c. the rule, order, &c. and when he coun- 
termands the authority of the arbitrator, he doth not fland to and abide, &c. 
which were put into the condition with intent that no countermand ſhould 
be, but that it ſhould be finiſhed by the arbitrator, and that his power ſhould 
endure till. he had made an award, And when the-award made, then are 
theſe words to compel the parties to perform the ſame, vi. obſerve, perform, 
fulfil, and keep the rule, order, &c. 2dly, The other reaſon is, that the 
obligor, by his own act, hath made the condition of his bond, which was 
made to fave him from the penalty thereof, impoſſible to be performed by 
him. 8_Co, 80. Vinyor's caſe, ge Hs 
5 Particular caſes. | FRG 
3- The bill was for relief againſt an award ſubmitted to by parties, and 
bonds for performance; the court would neither, eſtabliſh or affirm, nor 
overturn the award; unleſs circumvention, fraud or corruption; aliter if it 
had been by order of the court. 3 Rep. Chan. 89. Vide 82. 
4. One of the parties to an award having made a ſubmiſſion in court, 
purſuant to the late act of parliament, dies before the money paid. No 
Sci. Fa. can iſſue againſt the heir or executor, to enforce payment; for the 
award, though eſtabliſhed by the court, is not in nature of a judgment 


Or 


* | | | ED) * ; — r * | * 
| and Equiry. 2— 


or decree to be proſecuted, but of a contempt which dies with the perſon. 
So held all the judges, they being conſulted in this er, as a "er ag con- 
cerning all the courts. . Chan. 223. 


5. On a bill of review to reverſe. a. decree which Sa an wind 8 


the party had not aſſented, tho the ſobmiſſion was by order of chancery, 
and the ſolicitor aſſented and attended by counſet and himſelf,” Vet as the 


ty's aſſent did not 3 though the decree” was figned and Torolled, 2 


the court reverſed it. 1 Rep. Gun. 199. 

6. An award was by private ſubmiſſion without _ of court, and croſs 
bills were, one to eſtabliſh it, and the other to be relieved againſt i it. _ Both 
bills diſmiſſed and ſent to law. 2 Rep. Chan. eee 30. 9 1 Pal. 86, 
141, Sc. 3 Vol. 20. Eg. Abr. 80. f 

7. A voluntary award decreed, bang aſſented unto, and in part execu- 
ted. 3 Rep. Chan. 3 | 


304. 
8. An award was, that one party ſubmitting; ſhould have ſuch lands, 


not mentioning his heirs. Vet chis award having been long made, and three 
of the four arbitrators (the fourth being dead) having certified their mean- 
ing to be, that he ſhould have the inheritance to He and his heirs De- 
creed accordingly. 1 Rep. Chan, 85. 


9. The court would. not ſet afide the 151 0 on account of any | katdſhips 


thercin, becauſe the arbitrators were judges of the pens own chuſin 17 
the plaintiff had notice, and might have been heard, had he Pleaſed. 
the bill was diſmiſſed with coſts. 2 Mod. Ca: 63, 64. 


10. A bill was to have the benefit of an award. The nen demur- 


red, for that he cuz to ſeek remedy at law. Demurrer over- ruled. 2 Rep. 
Chan. 30, 39. 

IT. If one party performs an award, equity may compel the oer n 
But if a perpetuity be awarded, it is againſt the courſe of chancery, and 
void. But the defendant is not bound to diſcover any thing to ſubje& himſelf 
to the penalty of the bond, being under lirigation at law. 1 Rep. Chan. 
142. | 
we Vide. 1 Rep. Chan. 8, 86, 147, Fc. 3 Rep. Chon. 10. Eg. Abr. 
80. Max. Eg. 53 to 60. 2 Rep. Chan. 24, 366. Eq. Abr. 39, 41. 
2 Rep. Chan. 28, 304, &c. 68, 69. 3 Rep. Chan. 17, 1 Chan. Ca. 40. 
1 Rep. Chan. 195. 1 Chan. Ca. 86. Salk; 70. 1 Rol. Abr. 268. Mar. 111. 
Sty. 351. 3 Lev. 17. 2 Med. 227. 1 Vern. #59." 3 50 Chan, 76. 
1 Rep. hs 198, | 


. 44. Ex paucis dictis intendere plarima poſſe. | 
_ Lit. ſe. 384. and Co. Lit. 237. 4. 


145. Expedit reipublicae ut ſit finis litium, prop TY 


munem omnium Jn | 


F a man be diſturbed of a common br Way, l or a ditch be made 

© overthwart it, that he cannot paſs, yet he ſhall not have an action of 

the 7 aud this the law provideth to prevent multiplicity of ſuits ; for 
if * one man might have an action, the conſequence 'would be, all men 
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495. 


ä ag e 


might, Vet the law for this nuſance hath provided an apt remedy, (viz.) | 
prelenttnent in the leet, or torn, unleſs where a man hath a particular da-. 


mage; as if he and his horſe fall into the ditch, whereby he receiveth 


hurt and loſs; for this ſpecial damage, which is not common to others, 
he may have an action upon his caſe; as was reſolved by the court 
of king's bench, 27 H. 8. in which caſe it was faid, that it had been ad- 
judged in that court between Weſtbury and Powell, that where the inhabi- 
tants of Southwark had, by cuſtom, a watering place for their cattle, which 
was ſtopt up by Peuel, that in that eaſe, any inhabitant of Southwark 
might have an action; for otherwiſe they ſhould be without remedy ; be- 
cauſe ſuch a, nuſance is not preſentable in the leet or torn. Note the di- 
verſity, ſays lord Coke, becauſe it is not a common nuſance to all the 
king's ſubjects; and what is not ſo to all, is not preſentable in the leet or 
torn. Co. Lit. 56. a. 9 Co. 113. a. | 

2. A copyholder having right to common may bave his action of the 
caſe againſt a ſtranger, for putting his cattle to depaſture there ; for he 
might take them for damage feſant, as is held 24 E. 3. 42. 46 E. 3. 


23. 15 H. 7. 2 and 12: which proves it to be a wrong, and damage 
m, 


done to him, &c. and it is no anſwer to ſay, then every other commoner 
might have his action too for the ſame cauſe; and ſo actions for ſmall of- 
fences be multiplied, as in Villiamss caſe, 5 Co. 72. of a common chapel 
or church, an action lieth not for non- performance of divine ſervice ; nor 
for a common nuſance in the highway, &c. 2. If the commoner hath free- 


hold in his common, and the lard, or any other, will depaſture, &c. he 


may have aſſiſe. And by conſequence, in the caſe at bar, the commoner 


having but common at will by copy, ſhall have caſe, Fc. 9 Co. 112. 6. 


113. 4. b. Vue le caſe et note bien plus excellent matter. | | 
3. Public nuſances ſhall only be puniſhed and reformed at the ſuit of the 


king ; for they may not be reformed at the ſuit of any private perſon ; for 


| the damages are not private but public. But privatum damnum five nocu- 


mentum ſhall be reformed by action of any private perſon grieved. But 
commune nocumentum at the ſuit of the king, who is the head of all 
the commonwealth, But treſpaſs done to ſeveral commoners is privatum, 
and not commune nocumentum ; and ſo adjudged in 27 Af. pl. 6. Preſent- 
ment was in the leet, that J. N. had incloſed ſuch lands, which ought to 
be in common for all the inhabitants of the vill, &c. ad commune nocumen- 
tum inhabitantium villae praedict, and this preſentment was adjudged void; 
for it is a private and particular tort to the particular inhabitants of this par- 
ticular vill, and no public or common nuſance, &c. 9 C. 113. 4. 6. 

4. Vide 5 Co. 101. 2 Cro. 491. Syd. 34. 2 Fu. Eccl. 493, 494, . 


5. Vide rule, Equity will prevent multiplicity of ſuits. 


146. Expreſſio eorum quae tacite inſunt nihil operatur. 


General. | 
I, T "HOUGH thelaw ſays, that when a man grants lands he grants 
the underwoods inclufively ; and ſo when he grants his houſe he 
grants all the ſeveral rooms in it; yet in 33 C 34 Eliz. B. R. inter Re- 
niſham and Redding, the queen leaſed the parſonage of Greenwich, with ul 
ith Fo the 


110 


the woods and under woods expreſly thereunto belonging (exceptis omnibus groffis 
arboribus, boſeis et mazremits); the opinion of the court was, That the ex- 
ception, as to underwoods, was void. But they held, that the exception 
was only to be extended to great woods. So in the caſe 9 &/iz, Dy. 264. 
which proves that the rule, Expreſſio eorum quae tacite inſunt nihil operatur, 
is to be underſtood, having reſpect to itſelf only, and not having relation to 
other clauſes. Hob. 170. 3 1 


Particular caſes. 


2. One having but one cloſe in D. demiſeth all his lands in D. (except- 
ing that one cloſe) the exception is void, Cc. Heb. 170. 

3. If A. grants 20s. rent in his manor, (4:2,) by the bands of one fo 
much, and of another ſo much; and the tenants aſſigned are but at will, 
the whole manor is charged; for the (v/z.) being of no effect, cannot fru- 

| _ ſtrate the premiſſes, which are ſufficient of themſelves. Hob. 172. | 
4. If a man hath lands in an hamlet, and other lands in another part of 
the town; if he grant his land in that town, (/c//.) in the hamlet, no 
more will paſs. But if he grant all his lands in the whole town, (viz.) in 
the hamlet, all the lands will paſs, and the (viz.) is void, Hob. 173. 

5. By a grant of trees by him in fee-ſimple, they are abſolutely paſſed 
from him and his heirs, and veſted in the grantee, and go to his executors 
or adminiſtrators, being in underſtanding of law divided as chattels from 

the freehold; and the grantee hath power incident to, and implied in the 
rant to fell them when he will, without any other ſpecial licence, &c. 
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W 
6. 4 Aeriſe of the profits of the inheritance gives power to ſell, &c. 
1 Chan. Ca. 240. Wy. 465 | £ | | 
7, If the king in his grant recites, that another holds the manor of D. 
for bis life, and granteth the ſame manor to B. for his life ; in this caſe the 
law implieth, that the ſecond grant ſhall take effect or commence from and 
after the determination of the firſt. 8 C. 56. 6. 1 
8. A copyholder deviſeth to J. S. for 20 years after the death of his wife, 
to raiſe portions for younger children; here as the deviſe is to a ſtranger, 
in the mean time it ſhall deſcend to the heir. But had the deviſe been 
to * heir, then an eſtate would have ariſen to the wife by implication. 
1 Vern. 22. 5 | N | | 
9. One ſeiſed of a copyhold ſurrenders to the uſe of his will, by which 
he faith, my debts and legacies being firſt deducted, I. deviſe all my eſtate, 
both real and perſonal, to F. S. Lord chancellor: This ſhall amount to a 
deviſe to ſell for payment of his debts. 1 Yern. 45. | 
10. Where there is an expreſs eſtate limited, no implication! ought to be 
admitted to controul it. Expreſſum facit ceſſare tacitum. Bamfield and 
Popham's caſe, 1 Pe. Will. 56. 75 
1. Reſolved, There being an expreſs eſtate given to Popham for life, the 
remainder to his firſt and every other ſon, &c. the words [if Popham ſhould 
die without iſſue male) ſhould not enlarge the eſtate ; in regard theſe a- 
mounted only to make an eſtate- tail by implication, and words of implica- 
tion will never deſtroy what was before expreſſed. 1 Pe. Vill. 55. 
| | 12. Vide Pal. 437. 1 Pe. Vill. 79, 84. Do. & Stud. lib. 2. cap. 20. 
: Cro, Eliz. 502. Dy. 77. 5 Mod. 29. Mo. 26, 29. Telv. 94. Herd. + | 
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Pal. 508. Saund. 284. Prec. Chan. 3, 44, 181. 1 Chan. Ca. 32, 249. 


| Nel. 195, S. C. Hob. 170. Barn. 304. 


x 


- 13, Se rules, Defignatio unius per ſonae eft exclufio alterius. Expreſſum 
facit ceſſare tacitum. Condition none may take advantage of, but who is 
either party or privy to it. Every man's deed or covenant to be taken moſt 


ſtrongly againſt himſelf. 
147. Expreſſum facit ceſſare tacitum. 


TE the condition of a mortgage be, that if the feoffor pay to the feoffee, 
or his heirs, ſuch a ſum at ſuch a day, &c. there, after the death of 
the feoffee, where he dieth before the day, payment ought to be made to 
the heir. Lit. ſe. 339. So he cannot pay the money to the executor ; 
for, as Lit. ſaith in this caſe, the payment ought to be to the heir, Et hoc 
caſu, defignatio unius perſonae eft excluſio alterius. Et expreſſum facit ceſſare 
tacitum. And the law ſhall never ſeek out a perſon, when the parties 

themſelves have appointed one, &c. Co. Lit. 210. 4. | 


148. Favendum eſt eccleſiae quam parſonae. 


* Fe king's temporal courts by his immediate authority have power 


derived from him, to ſuſpend the proceedings of the eccleſiaſtical 
courts by prohibition, &c. if cauſe. Ha. Anal. 20. 1 Ju. Eccl. tit. Pro- 
hibition, alſo tit. Praemunire and Mandamus. Where it appears clearly, 
that theſe ecclefiaſtical courts are but petit ſubordinate courts, ſubject to the 
controul of the king's ſuperior temporal courts; and that the judges,) miniſters, 
and officers thereof, for any neglect of their duty, may be enforced thereunto 
by the king's courts at Weſtminſter ; and in caſe of their exceeding their 
tinted power and juriſdiction may be ſeverely puniſhed by the ſame. temporal 
authority. And that for this clear reaſon, for that the authority indulged-t: 
the church is but by allowance of the temporal power, which hath reſerved to 
its ſelf the ſuperintendancy of this indulged juriſdiction, and neceſſarily of 
reforming their Errors, and correcting and puniſhing their faults, as by ma- 
ny ſtatutes, and adjudged caſes reported in the books, and by many records 
may appear. | | | | 
2. The temporal courts muſt always have an eye that the eccleſiaſtical 
juriſdiction uſurp not upon the temporal. 2 Inft. 615. I conceive it is the 
duty of the temporal judges to preſerve the laws of the realm in their full force, 
et ampliare juriſdictionem, and to ſuppreſs and puniſh all and every 
 wuſurpations upon its authority, whether it be by depreciating thereof or rai- 
ing any other to its derogation and diminution. And particularly if any ec- 
clefiaftical judges or miniſters, or any their officers, or others 4 their party 
ſhall ever be found, either by writing, ſpeaking or acting, thus baſely buſying 
themſelves, to the hurt of the temporal law, which is the foul of the prero- 
gative and of the rights and liberties of the ſubject, both ſpiritual and tem- 
poral ; they will, according to antient uſage and the old common law and 
conſtitution of our country, and the 72 of our temporal magiſtrates, be 
deemed and puniſhed, as their demerits by ſuch laws ſhall demand. 
3. The judges of the common law do not look upon themſelves, as in- 
deed they are not, bound by the rules of the civil law; but at liberty to 
| 2 | follow 


.- 


I17 
follow their own where the two laws differ. 1 Pe. Will. 12. But the eccleſi- 
aſiical judges are firiftly to follow the rules of the common law, where there is 
ſuch mixture or variance, which ſufficiently demonſtrates their inferiority and 
dependance to and on the 7 uric temporal laws and courts, and how much it 
is the duty of ecclefiaſtical judges to know the laws of the realm in all ſuch 
caſes, | | 
| Fi It is the office of judges to advance all laws made for religion, accord- 
ing to their real end, though the words be ſhort and imperfect. Hob. 1 57. 
2 Infl. 615, 616. And when any thing is uſed to the diſpleaſure of God, 
it hurts as well the ſoul as the body: and temporal rulers have not only 
the cure of the bodies but alſo of the ſouls of the people, and ſhall anſwer 
for them if they periſh by their default. Do#?. & Stud. lib. 1. cap. 32. 
Merito ſumma habetur ratio quae pro religione facit. Hob. 295. 

5. Vide 4 Co. Digbye's caſe. 5 Co. 14. b. 11 Co. 70. b, Fenk. 162, 
166, 233. 2 Chan. Ca. 18. Salk. 294. Carth. 484. Biſhop of St, Da- 
vids caſe, 1 Ro. 452. 1 Ju. Eccl. 322, 323, &c. | 

6. See rule, Summa eft ratio quae pro religione facit. 


= of Law and Equity. 


149. Fre:ſimple cannot depend upon a fee-ſomple. 8 


I, A Man cannot have a more large or greater eſtate of inheritance than 
fee-ſimple. Lit. ſect. 11. And this extends as well to fee-fimple 
conditional and qualified, as to pure and abſolute. And he, who hath a 
fee-ſimple conditional or qualified, hath as ample and great an eſtate as he 
who hath an abſolute fee. And from this eſtate in fee-fimple, eſtates- tail 
and all other particular eſtates are derived : and becauſe a man cannot have 
a more ample or greater eſtate ; therefore two fee-ſimples abſolute cannot 
be of one and the ſelf fame land. If the king make a gift in tail, and the 
donee is attainted of treaſon, the king hath not two fee-fimples, viz. the 
antient reverſion in fee, and another fee determinable upon the dying 
ſans iſſue of tenant in tail, but they are complicated and conjoined together. 
So it is if ſuch tenant in tail convey to the king, his heirs and ſucceſſors, _ 
the King hath but one fee united in him. And yet in ſeveral perſons, by 
act in daw, a reverſion may be in fee-fimple, determinable in another by 
ex poſt facto; as if a gift in tail be to a villain, and the lord enters, 
ath a fee-fimple qualified, and the donor a reverſion in fee; but if 
the lord infeoff the donor, now both fee-ſimples are united, and he hath 
only one fee in him : but one fee cannot depend upon another, by grant of 
the party. Co. Lit. 18. a. Ta | | 
2. Two fee-ſimples, which may ſtand in ſeveral perſons diſtin, when 
they meet in one perſon cannot do ſo, but the great and abſolute fee doth 
ſwallow up the baſe and limited fee. Hob. 323. „ | 
3. A limitation of an inheritance after an abſolute fee-fimple, is not a 
good limitation; becauſe that would be to make a perpetuity, which the 
law will not admit: but if it be upon a contingent fee-ſimple, it is other- 
wiſe. 2 Chan, Ca. 19. Cn | | 
4. In an ejectment on a ſpecial verdict, the caſe was, A man having 
three ſons, John, Edward and William, and lands in three ſeveral vills, viz. 
A. B. and C. deviſeth the lands in A. to his ſon John, the lands in B. to Eg- 
ward his ſon, the lands in C. to William his ſon ; and that if any of them 
Rn 5 N died, 
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died, the other furviving ſhould. be his heir. John the eldeſt had iſſue F. 
and dies; the queſtion was, Whether the lands in A. ſhall go to Edward 
and William the ſons, or to the heir of the eldeſt? Fleming, chief 
juſtice ſaid, that he conceived it might veſt in the two younger ſons by way 
of remainder : and theſe words, that every one ſhall be heir to the other, 
tantamounts and implies that every one ſhall have it after the other ; for al- 
though the freehold of the eldeft ſon ſhall be drowned by the deſcent of the 
fee; yet it was not ſo drowned, but that by his death the ſurviving ſons 
ſhould have it for their lives, by this limitation, and the intent of the 
will; whereof ſuch conſtruction is to be as made to uphold it if poſſible 
it may be. But all the. juſtices, befides Fleming, were of opinion, in re- 
gard nothing but a freehold paſſed by the deviſe, the reverſion in fee de- 
ſcending upon the eldeſt fon, had drowned the eftate'; and that his death af- 


= terwards, could not revive and reveſt the remainder in William and Edward, 
. s. Fac, 260, 261. . | | 3 
z 5. See 3 Chan. Ca. 19, 29, 31, 32. Mod. 115. Rol. Abr. 612. 


1 Ro. Rep. 337. 1 Lev, 11, 12. 2 Lev. 59. 2 Saund. 386. 
150. Felix qui potuit rerum cg noſcere cauſas. 
HEN we are truly ſaid to know any thing, when we know the 
true cauſe thereof: tunc unumgquodgue ſcire dicimur,” cum primam 


cauſam ſcire  putamus : . ſcire autem proprie eft rem ratione et per cauſam 
cognoſcere. Co. Lit. 183. . ; * | 


151. Felony, the puniſhment annexed to it tas, ut poena ad 
1 Paucos, metus ad omnes, pervenat. 3 


* puniſhment of felony is grievous, 1. To loſe his life; 2. In ſo 
o dious a manner, as to be hanged by the neck between heaven 
and earth as unworthy of both; 3. To loſe his blood, as well to his 
anceſtry; for he is reckoned the ſon of the earth without any anceſtor; 
as well as to his poſterity, for his blood is corrupt, and he hath neither heir 
nor poſterity; 4. His — 5. His goods; and in ſuch caſe the king 
hath annum, diem et vaſtum, to the intent that his wife and children may 
be caſt out, his houſes and buildings laid waſte, his trees rooted up by the 
roots, his meadows ploughed, nz all things that he hath for his comfort, 
delight or ſuſtenance, be waſted and deſtroyed, becauſe he hath ſo feloni- 
ouſly offended againſt the law; and all this was, ut poena ad paucos, metus 


„ 


dd omnes, perveniat, &c. 4 Co. 124. b. 


1521. Feme covert under obedience of her husband, cui 72 
in vita ſia contradicere non potuit. Non eſt ſui juris, ſed 


ub poteſtate viri. 
be HE law of nature hath put a feme covert under the obedience 
of her huſband, and hath ſubmitted her will to his, which the 
law followeth, cu ip in vitd ſud . contradirere non potuit, and — 
RY 2 | Me WWI i 8 


** 
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will not bind her by her act joining with her huſband ; becauſe they are 
judged his acts and not hers: ſo ſhe wants free will. 7 E. 4. The wife 
| Ceftuy que uſe, ſhe and her huſband ſold the land, ſhe received the money, 
and they both required the feoffee to make the eſtate to the vendee; and 
yet ſhe after her huſband's death was relieved againſt the feoffee, and might 
alſo againſt the vendee if he were privy to the uſe. Note; This was in 


equity, which judgeth ſecundum acquum et bonum. Hob. 225. 


— 


2. The law of England, for neceſſity's fake, of commerce and the like, 


by a law of policy, makes bold with this law of nature in an eſpecial kind, 


and therefore allows a fine levied by the huſband and wife, becauſe 
examined of her free will judicially by an authentic perſon, truſted 


ſhe is 
by the 


law and the king's writ, and ſo ſhe is taken in a ſort as a ſole woman, as alſo 
when ſhe comes in by rettipt ; but this being but a fiction of law muſt not be 


extended beyond that, that the law hath granted as a privilege. 


Nay 


more, if a feme covert levy a fine as if ſhe were ſole, this ſhall bind her 
for the reaſon before given; that ſhe ſhall not be received to ſay ſhe was 
covert, tho' her huſband ſhall; and he may enter and reſtore the land to 


himſelf and his wife both. 17 E. 3. 52. 7 H. 4. 23. 7 Co. 8. 
counteſs of Bedford's caſe, Hob. 22 . | 


As to ber perlen. 


The 


3. The huſband has a right to the cuſtody of his wife, and may confine 
her, but not imprifon her, much leſs put her dum compos mentis in a mad- 
houſe: and if he ſhould, ſhe may apply to the ſpiritual court for a divorce 
propter /aevitiam : but the feme cannot bring an homine replegiando againſt 
her huſband ;- for the nature and proceedings in a writ de homine dan 


ando are ſuch, as cannot be maintained by a woman againſt her hu 
Gilb. 149. Prec. Chan. 492. | 


* 4. An information was moved for againſt Newton & al, for putting a 
feme covert into a mad-houſe without cauſe, and a rule to ſhew cauſe was 
made: it appeared, upon a former motion, this court had granted an ha- 
beas corpus to take her out of another mad-houſe, in which ſhe had been 
confined, and ſometime after the above mentioned rule was made abſolute ; 
for as the court was pleaſed to declare, it would be of very dangerous conſe- 
quence to let ſuch a matter paſs without taking notice of it in a pretty 
ſeyere manner, It was urged againſt the feme, that ſhe had been taken in 
an adulterous correſpondence, for which the huſband might juſtly confine 
her in his own or in another's houſe; and the counſel againſt her faid they 
could fee no reaſon, why not, in a mad-houſe. The court admitted the 


huſband might confine his wife, but declared they would by no means 
ſuch things as theſe. B. R. 2 Geo. 2. The king and Newton & a. 


- | Her acts. 


allow 


5. Regularly ſhe cannot ſue without her huſband. Greerwood of courts 1 3. 
Telv. 210. Though in equity ſhe may not only ſue without him, by ber next 


friend, but may even ſue her own huſband. 


made a party for.conformity's ſake, or ſhe hath a ſeparate eſtate. 
Fi. No decree can be againſt her without him. 2 Chan, Ca. 173. 


6. Her anſwer is none without him, 2 Chan. Ca. 173. Unleſs where he 15 


8. She 


- 


2 
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8. She may ſue in her truſtees names. 2 Chan. Ca. 102. Prec. Chan. 376. 


But ſuch ſuit may not be without ber conſent. | 

9. Having a ſeparate eſtate, ſhe may ſue without her huſband, or may 
ſue him, G16, 83, 84, 152. Prec. Chan. 275, 329. 

10. If a feme covert conſent in court, though no party to the ſuit, yet 
ſhe is hound. 2 Chan, Ca. 101. 

11. So ſhe is barred by a fine being examined. Gilb. 18, 19. See be- 

fore General caſes 1,,2, | mW 

12. She is not to be examined againſt her huſband, Co. Lit. 6. Though 
in a matter where ſhe was only concerned as executrix. 2 Chan. Ca. 39. 
Yet a wife was examined to diſcover her huſband's deceit. Tot. 158, So 


in Criminal caſes, | 


Her ſeparate eſtate. 


13. Money given to the wife for her maintenance, becauſe her huſband 
is an unthrift ; the huſband pretends the money te be his, but ordered to 
be at her diſpofing. To. 158. | | | 
- 14. A feme covert having a ſeparate eſtate, on her huſband's being ar- 
reſted, to procure his enlargement, promiſed payment and was bound ; caſe 
Dubois and Dowle was cited. The court reſolved, that a bill having been 
filed againſt her and her huſband, and a ſubpoena ſerved on her, was good, 
and proceſs of contempt againſt her was well ; for her huſband was only 
party for conformity ſake, and cited Moore and Huſſey, Hob. 95. where 
ſeveral caſes are cited, wherein the wife is chargeable without the huſband ; 
and ſo on her praying time, and entering her appearance with the regiſter, 
ſhe was diſcharged, paying coſt of the motion. Note; Mr. Howe moved, that 
ſhe not being in court ought not to be heard, being an utter ſtranger, but 
no notice was taken of that. Prec. Chan. 328. Gb. 83, 84. S. C. 
. * 15. The wife having a ſeparate allowance, and living apart, may make 
a gift of what ſhe faves as a feme ſole, See the caſe before the houſe of 
lords, Gage and Leiceſter, 6 Dec. 1715. See 1 Chan. Ca. 82, 118. Pre. 
Chan. 44, 121. 2 Chan. Ca. 182. | | | 
* 16. The caſe was, that the plaintiff's wife had by cruel treatment 
been forced to leave her huſband, and carry away with her two young 
children, which, by her labour, and afliſtance of friends, ſhe maintained, 
without any help from the plaintiff, They lived 30 years, or thereabouts, 
ſeparate. One of the faid children, being a ſon, and grown up and ſettled 
in the world, became poſſeſſed of ſome perſonal eſtate, and particularly of 
two ſeveral bonds of 100/. each, one on the Eaft India Company, and the 
other on one Ledger; the ſon being thus poſſeſſed made his laſt will and 
teſtament in writing, and thereby deviſed Ledger's bond: to his father, the 
no plaintiff, and gave the ſaid Eaſt-India bond to his mother, to her own 
uſe, and ſo as his father ſhould have nothing to do with it, and made his 
mother ſole executrix and reſiduary legatee, and died. The executrix proved 
the will, and delivered ſaid Ledger's bond to the plaintiff, who releaſed 
her as executrix as aforeſaid ; after the executrix growing old, infirm, and 
paſt her labour, offered the ſaid Eaff-India bond to the defendant, (with 
whom and in whoſe family ſhe had lived as a ſervant, all or the greateſt part 
of the time ſhe was parted from her ſaid huſband) and defired he would 


take the ſame to maintain her for her life, which the defendant refuſed : 
1 | where- 
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whereupon ſhe applied herſelf to ſeveral others for he fame purpoſe, but 
ſuch application proving fruitleſs, ſhe addreſſed herſelf again to the defen- 
dant, who after ſome difficulty, in conſideration of her long and faithful 


ſervice, and long continuance in his family, was prevailed with to come to 


ſuch agreement with her, but the ſame was only by parol and not reduced 


into writing; yet in execution thereof, the defendant told and ſtrictly char- 
ged his wife, and only ſon, in caſe of his the defendant's death, before 
them and the ſaid executrix, to keep and maintain her as long as ſhe 
ſhould live, on the conſideration aforeſaid, which they both promiſed to 
do. And the executrix, in execution of her part of the ſaid agreement, 
defired the defendant to go with her to the Eaff-India houfe, which he do- 
ing, ſhe received all the dividends and intereſt due on the ſaid Eaſt-India 


bond, and then cancelled the ſame, and directed a new one to be made in 
the defendant's name, and which was accordingly done. The ſaid execu- 


trix dying in a year's time, or thereabouts, the plaintiff brought the preſent 
bill againſt the defendant, 'and charged his ſaid. Jate wife with having eloped 
from him, and carrying this bond away with her, and which he charged to 


be his property. The defendant by his anſwer inſiſted,” that ſhe did not 


elope, but was ſo forced from her ſaid huſband, the plaintiff, as aforeſaid. 
That ſhe was an honeſt, ſober and induſtrious woman. That ſhe had main- 
tained herſelf and her children as aforeſaid, That ſhe lived with the defen- 
dant, and in his family, the greateſt part of the time ſhe was from the 
plaintiff ; that ſhe always behaved herſelf in every regard well; and that to 


the plaintiff's. knowledge, who came ſeveral times to ſee her at the defen- 


dant's houſe. The anſwer further ſet forth the bond in queſtion, ſo to have 


been the plaintiff's ſon's," and ſo deviſed to the mother, and after veſted in 


the defendant as aforeſaid, with all the circumſtances mentioned. On read- 


ing the proofs, the anſwer was well ſupported ; and particularly it appeared. 


from the evidence of the ſcrivener, who drew the will, that it was the 
true intention of the teſtator, that the ſaid Eaſt-India bond ſhould be to the 
ſeparate uſe of the mother, free from all controul and interpoſition of the 
plaintiff, Bill diſmiſſed. The court declaring that the meaning of the te- 


and that he did but his duty therein; and that the agreement having been ſo 


executed as aforeſaid on both ſides, was of ſuch ſort as ought to be eſta- 
bliſhed in a court of equity. Reife and Budder, in Scar; Hil. 11 Geo. 


Their ſeparation, 


17. Where agreements have been made for pin-mon or ſeparate main-. 


tenance, if the wife-refuſe to live with her huſband, | without good reaſon, 


- 


this court refuſes. to aſſiſt in the recovery, and in ſuch cafes have ſtopt it. 


Barn. 136. See the whole caſe. 


18, Neither willfulneſs of the wife, nor pretence of kindneſs of the 
huſband, nor his deſire. of cohabitation, ſhall: avail any thing to ſtay pay- 
ment of alimony. ' 1 Chan, Ca, 251. 1 

79. No alimony without ſeparation, 
Foo c | 


20, The wife was ordered to return to her huſband, and further to try 
his uſage, the court declaring, on complaint, they would hear her with fac 


vour. IN Chan. Ca. 251. 24 * 53. 


ſtator was plain, that this bond ſhould be for the ſeparate uſe of his mother, 


ai nen N. 
except pro expenſis litis. 1 Chan. 


21. Ali- 


8 
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21. — to ceaſe on their coming together again. Ne 1 7 134. 
22. If any real 52 the wife may welten to the decree. —_ I 54. 
Prec. Chan. 240. 1 Vern. 326. | 


mA — 2 
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Agreements between them. 


* 24. Covenant that the wife ſhall diſpoſe of her perſonal eſtate, dots bor 

extend to what ſhall come to her after marriage. dee caſe before the houſe 
of lords, Pilkington and Cuthberton, 11 May 1711. 

Wife not bound by agreement, being under age. See caſt Lucy ad 

More ede the houſe of lords, anno 1730. 

Agreements between them though informal, and out of regular | 

a to be executed according to the intention of the parties. See 

caſe Kaen Waun Lady Sy, before the houſe 15 lords, 10 . 


1734+ ; 
I 33. Fiftio cedit veritati 


I. \ Join is never admitted where truth may work. As Ceftuy g que uk 
and his teoffee 3 join in a feoffment, it ſhall be the feofſtnent of the 
feoffee. Hob. 311. | 
2. If a man ef three acres holden in chief, makes a feoffment of 
all to the uſe of ſuch perſon, and of ſuch eſtate as he ſhall give or diſpoſe by 
his will; and he after by his will gives and deviſes all his lands to J. S. and 
is heirs ; this ſhall carry but two Pan of the lands in point of the deviſe, 
H. 160. ; ” 
3. See laſt rule, alſo Hob. Myc 12 C. 42. er Ne. Cro. 
1 No. ie 462. | 


1 54 Fiftio juris 1 abi n non of arias. 
_ the laſt-role and reference. 1 


1 55 Filiatio non port nien 
Rer. E Semper profumitur * 1 huerorum. 


136. Numina er portus valle Pn HERES i diſcandi 
oennibus commune * in 8 age. NNE? 


4 _ General. 
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Rand 3 in Bracton, yet by the common law of England, a man 
may have a proper and ſeweräl intereſt "as well in the water or river as. the 
Ow. — therefore the c may be 79 50 1 R. 2. Plow. oo | 
754. one grant to another aquam ſupm, t in it > 

becauſe it is included in the word Au as at. 1 ak K. 
- lieth de libera piſcarid; aa grant and i ; and by 
Ir a grant 
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« grant thereof the ſoil paſſeth ; it is demandable by a praccipe, Se. Da. 


55+ b. 57. b. 


2. One may have a freehold in a piſcary. Fitzh. Af. 422. And it 


is a freehold of itſelf, and need not be appendant. Fitzh. Af. 427. 
12 H. 3. Af. De libero tenemento, ſcil. of a piſcary and recovered ; alſo 


a man may make a bailiff of his piſcary ; and by Linwood. 101. Proventu 


fluminum decimae ſolvi debent ; yet Piſces non offerebantur in templo. Tho, 
Aquin. 1, 2, 9. 102. Da. 50. 4. Wes, 
The forts, and to whom belong. 


3. There are two kinds of rivers, viz, navigable and not navigable. E- 
very navigable river, ſo far as the ſea ebbs and flows, is ſumen regale, and 


the fiſhery a royal one, and belongs to the king by his prerogative ; but in 


every other river not navigable, and in the fiſhery there, the tertenants ex 
utraque parte aquae have intereſt of common right, Da. 56. a. 57. @. b. 


Where and wherefore the king bath intereſt therein. 


4. The reaſon wherefore the king hath intereſt in ſuch pevigabl rivers: 
ſo high as the fea ebbs and flows, is becauſe ſuch rivers partake of the na- 


ture of the ſea, and is a. branch thereof before it flows. 22 Af. pl. 93. 
8 E. 2. Fitzh, Coran. 399. And the ſea is only under the dominion of 


the king; as is ſaid 6 R. 2. Fitzh, Pro. 46. la mer eſt del ligeance del roy, 
come de ſon corone d Engleterre. It is his proper inheritance, and therefore 
he ſhall have the lands gained from the ſea. Ny. 1 5 Eliz. 226. b. 22 KA. 


pl. 93. Alſo the king fhall have grand poſſeſſions of the ſea, balaenas et 


Hurgiones, &c. which are piſces regales; and no ſubject may have theſe 
without ſpecial grant of the crown. Praero. Regis, cap. 11. Stan. 37, 38. 
Brat. lib. 3. cap. 3. 39 E. 3. 35.4. The king ſhall have wild ſwans, as 
volatilia regaltia, upon the ſea and its arms. See the cafe of ſwans, 7 Co. 
So wreck is a royal perquiſite. See 5 Co. 107. Sir Henry Conftable's caſe. 
And upon this reaſon, before the Stat. 18 E. 3. no 4 might go be- 
yond ſea without ſpecial licence of the king, but there it is enacted that the 


ſea ſhall be open for all merchants, and all ports and havens, which are %a 


et januae regni, belong to the king, he being cuſtos totius regni; and Fitzh. 
Nat. Brev. 113. a. the king is bound to fave and defend his realm, as 
well againſt the ſea as enemies; and that the king hath as great prero- 
gative- and intereſt in the branches of the ſea and navigable rivers, as far 
as the ſea ebbs and flows in them, as he hath in the high ſea, is manifeſt 


from: many authorities and records. Da. 56. a. ö. 5. a. bl. 


5 | How may paſs and be demanded, &c. in the caſe of a ſubje#. 
5. Hide ante General. Co. Lit. 5. bas 7 - 


6. A royal piſcary, or any part thereof a7, not paſs by the grant of 
a 


the land adjoining, or by a general grant o 


piſcaries ; for it is a royal 


piſcary not belonging or er Hi lands, but is a piſcary in groſs, 


and parcel of the inheritance of the crown; and general words in the king's 
grants (ball not paſs ſuch a. peil royalty as belongs to the crown by pre- 
. r - rogative; 
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rogative; as Mines Royal, Amerciaments Royal, Eſcheats Royal, do not 
pais by the general word of all Mines, Amerciaments and Eſcheats ; and 
to this intent are many caſes directly in point in the caſe of Mines. Plow. 
Com. 333. b. 334. 4. and 9 & 10 Eliz. 268, 269, The grant of the king 
ſhall paſs nothing by implication. 2 H. 7. 13, Sc. Da. 57.6. | 

7. Sce Bratt. lib. 2. cap. 12. Co. Lit. Ba 

157. Fortunam faciunt judicem. 
I. | > poorer among parceners by lot, is, as if there be four parceners, 
and after partition of the land is made, every part of the land by 

itſelf is written on a ſcrol, and is covered in a ball of wax, ſo as none 
may ſee the ſcrol, and then the four balls of wax are put into an hat, to 
be kept in the hands of an indifferent perſon, and then the eldeſt daughter 
ſhall firſt put her hand into the hat and draw out her ball or lot, and then 
the ſecond, and ſo on to the laſt, and each to take the lot that ſhe hath 
drawn; in which caſe they ought each to ſtand to her chance and allotment. 
Lit. ſect. 246. Of this partition by lot antient authors write, that in 
that caſe coparceners fortunam faciunt judicem, Of this ſort of diviſion 
you may read in Holy Scripture, where it is ſaid Dedi vobis poſſeſionem, quam 
dividetis forte. See Numb. chap. xxvi. ver. 54, 55. and chap. xxxiii. ver, 
54. Co. Lit. 167. * 425 IM 

2. Vide Fleta, hb. 5. cap. 9. Bract. lib. 2. 75. Brit, cap. 72. 


158. Fraus eſt celare fraudem. 
| ** General. EY | 

1. A Sſignment of goods, aſſigned where the aſſignor remained in poſſeſ- 
ſion, to be deemed fraudulent quad the landlord and creditors, 

and ſo Prec. Chan. 233. See 3 Co. 80. Mop 4 
2. Dona clandeſtina ſunt ſemper ſuſpicioſa. 3 Co. 81. a. Prec. Chan, 
286. Gilb. 220. erat. ants + Mt K 

1 Particular caſes. x 

* 3; The caſe was, A man brings an action, obtains judgment, and ſues 
out execution againſt the goods of the defendant, to defeat which, an aſſign- 
ment of the goods is ſet up to be made to one to whom the defendant was 
bona fide indebted, to pay him and other creditors. Upon the whole it ap- 
peared to his lordſhip, that the aſſignment was executed pendente lite at 
common law, and that the goods remained in the aſſignors hands or poſſeſ- 
ſion; and therefore his lordſhip was. of opinion that the aſſignment was 
fraudulent as to the plaintiff, and ſhould not defeat his execution, or his 
judgment obtained for his debt. Before lord chancellor King, about Tris. 
1732. This decree, as I conceive, ſeems well ſupported by the whole of 
the arguments in Twine's caſe, 3 Co. 80, GC. 

4. There being an old intail deed which the elder brother knew not of, 
he makes a ſettlement on his marriage which the younger brother ingroſſed, 
he having privately the intail deed by him; the wife dies, and the huſband 
marries again, being till ignorant of the intail, and the *— | 
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alſo ingroſſed the ſecond ſettlement, ſtill keeping the intail deed ſeeret. The 
brothers differing, the elder treats of a marriage for his nephew'Raw, and 
propoſed to ſettle his eſtate on that marriage, but died ſans iflue before the 
marriage took effect, having firſt by his will given his eſtate to his wife 
for life, then to Raw and his heirs, who after married purſuant to that 
treaty, and ſettles upon the iſſue of that marriage. The younger brother 
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brings ejectment, and evicts the widow jointreſs; whereupon ſhe and Raw 


et uv brought there bill, and ſhe! was relieved, and had a perpetual in- 
junction, but not Raw; becauſe the younger brother was privy to her ſet- 
tlement, and confeſſed he did not diſcover the intail, out of fear his bro- 
ther would have barred him; but it did not appear that he was cognizant of 

Raus match, who was but a voluntary deviſee. Prec. Chan. 3 5, 36. Raw 
et ux Potte verſus Potte, © e 


- 


* 5 Fraud in getting a ia from his daughter a few days after ſhe 


came of age, and but a few days before her marriage, and without the 
privity of the huſband, ſet aſide. See caſe * Norton and Heron, 21 April 
1732, before the houſe of lords. So an agreement obtained by fraud and 
ſurprize, ſet afide, See caſe Archer and Archer, before the houſe of lords, 
2 March 1718. . nd 3 T 
+ * 6, Releaſe of equity of redemption obtained by ſurprize or miſrepre- 
ſentation, ſet aſide. See caſe Kirkway and Blake, before the houſe of lords, 
23 May 1721. 50 | n Dor eee Lov ene 
. Vide ſeveral rules antea, Where equity to relieve, and poſtea, Wherever 
there 5s ſuppreſſio vers, MC.. % 4 
159. Fraus eſt odioſa, et non praeſumenda. 
| E odioſa. NM ts 
1. A LL ſtatutes made againſt fraud ſhall be conſtrued liberally, and ex- 
II pounded beneficially to ſuppreſs fraud. 3 Co. 82. obs 
2. The common law ſo abhors fraud and covin, that all acts, as well ju- 
dicial as others, though of themſelves juſt and lawful, yet being, mixt with 
fraud and deceit, are, in judgment of law, tortious and unlawful: ud 
alias bonum et juſtum eſt, fi per vim vel fraudem petatur, malum et, injuſtum 
Hicitur. 3 Co. 78. a. ME et ] UV! ̃ ¾èͤ OB ER 
3. If a feme, who hath good right to dower, cauſe J. S. to diſſeiſe the 
tertenant, and then recovers dower againſt F. S. ſhe ſhall not be tenant in 


dower, though ſhe hath fo recovered ; becauſe ſhe is privy. to an unlaw- 


ful act which ſhould be the means of her eſtate. 18 H. 8. 5. 
Non pracfumenda. 3 | l IN 
4. Fraud is not to be conceived unleſs it be expreſſed. In the principal 
caſe, the father purchaſed copyhold lands to him and his.wife, and to Ralph 
their ſon and his heirs, and two years after became an inn-keeper, and re- 
ceived the profits of the land until 4 Auguſt 4 Car. he became debtor by 


bond to F. B. and others, and committed divers acts of e and 
was adjudged a bankrupt, Cc. after the father and mother dying, the ſon 


entered, &c, Held by Bramſton, Yones and Crooke, againſt Berkley, that 
he was no bankrupt, as being an inn-keeper ; for he does not get his living 
IO CS, | K k | ns 
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by buying and ſelling, &c. all agreed a copyhold was within the ſtatutes 
of bankrupts ; but the other three judges- againſt Berkley, held: that being 
purchaſed before he was a tradeſman, and ſo long before he became debtor, 
it is not within the ſtatute, Ic. for fraus j odioſa, et non procfumende. 
Cro. Ca. 549, &c, ein 1 e e 
F. The earl of Binceln purchaſed in lady Gorge's name, ſhe being his 

daughter; and after kept courts and made leaſes in his own name, and al- 
| ways took the profits, and after ſold to Sir Sidney Mountagus; and lady 
Gorge never queſtioned the matter in the liſe of ber father; yet held, un- 
leſs ſome fraud diſcovered, it is not within the tat. 27 Elia. although there 
be many badges of fraud. Co. Ca. 550, J. | n DP We 7977) 
6. See Mar. 34, 35, Cc. 3 Chon, Ca. 85. 3 Mod. 328. Fo. 437. 
7. See alſo rules, Equity to relieve againſt fraud. Fraus eft celare frau- 


160. Fruſtra expectatur e ventus, cujus eſfectus nullus ſe. 
| | eee dquitur. e Eh 


Xcommunication under the pope's. bull is of no ſort of effect or force 
| whatſoever, to diſable any perſon here in theſe realms, And, as their 
lordſhips, the judges, were pleaſed to declare, whoever ſhould plead ſuch ex- 
communication, or otherwiſe dare or preſume to uſe the ſame, muſt be in a hard 
caſe, ſhould the crown duly reſent the affront. And their lordſhips further 
_ reſolved, that no cauſe whatſoever ariſing within theſe realms, nay, though 
the ſame ſhould be ſpiritual, can be determined at Rome, guia fruſtra ex- 
pectatur eventus, cujus effettus nullus ſequitur. 5 Co, De Ju. Regis Eccl. 
15. b. 1 Ju. Eccl. fit. The Pope an Uſurper, Cc. 


161. Fuſtra fit per plura, quod fieri poteſt per pauciora. 
I. 5 difference taken by Moivbray was, when a layman gives lands 
to a vicar, and when he is endowed by the ordinary 5 the par- 

ſon's land, &c. in the firſt of which caſes the ordinary hath not power to 
diffolve the vicarage, as to the land; but otherwiſe it is in the other. Vide 
20 E. 3. Annuity. 32. 16 E. 3. Annuity 24. and Bre. 152. J. And 
therefore in tegard the ordinary might have diſſolved it, Cc. (See Plow. 

Com, 497.) That which the ordinary of the dioceſe might do, the 
© pope Rel have done, who had ſupreme juriſdiction over all: ordivaries; 
ideo fruſtra t per plura, quod fieri poteft per pauciora, &c. Cro. Jac. 
516, 517. $5 A | 

2. See rule, In praeſentia majoris ceſſat potentia minoris. 

86x. Furioſus ſolo furore punitur. 

WD 1 
V2. See alſo rule, Alus non facit reum nifi mens fit rea. 
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1. IN a: writ and in the plaint the general ſhall be put in demand be- 
— fore the ſpecial, as land before meadow, paſture, wood, &. ar 
wodd before alders, willows, &c. Regifter fo. 2. Note; This is the coor, 
- 2. See Co. Lit. and the Bntriet, GG. 


* 


16 4 General words cannot be applied to particulars, | | 


Doane by lord keeper, That general words not particularly applied, 
. ought not to ſhake a decree, for if they did there would be no end 
of ſuits, + 1 Chan. 218. ROT | 


165. Grant cannot be made but to him, who is party to the 
deed, except it be by way of remainder. = 


J* a man of meer motion give lands by indenture to H. and to his heirs, 
upon condition that he ſhall yearly, at a certain day, pay S. out of the 
ſame lands a certain rent; and if he do not, that then it ſhall he lawful 
for the ſaid S. to enter, &c. tho the rent be not paid, yet may not S. enter; 
for he was no party to the deed, ſo' can take no advantage of the con- 
dition; and it cannat work by way of remainder of the reverſion,. though 
every deed is to be taken moſt ſtrongly againſt the grantor, and the taking 
it ſo would be an attornment in itſelf, yet the intent muſt be according to 
law, and here that cannot bez for . is no party to the deed; and 
therefore it cannot be taken by way of grant of the reverſion, becauſe of 
the above rule, that no grant can be made but to him who is party, except 
by way of remainder. Doc. & Stud. lib. 2. cap. 20. D'S 


166. Haeres eft eadem perſona cum anteceſſore. 


1. [DEtween Oates and Frith, the caſe was, That the father being ſeiſed 

D in fee, he and his ſon and heir apparent by their indenture leaſed 
lands to the defendant for years, to begin after the death of the father, ren- 
dering rent unto the ſon. The father died, the leſſee entered, and for rent 
in arrear the ſon diſttained, the leſſee brought treſpaſs,” and had judg- 
ment; for the reſervation was held void; for though the ſon proved heir, 
it bettered not the caſe by event, but the reſervation muſt have been to the 
heir, or heirs of the leſſor by that name; for that is the only word. of. pri- 
vity in law requifite in reſervation of rents and conditions; for the heir is, in 
repreſentation, in point of taking by inheritance, eadem prrſona cum ante- 
celſore; and though in ſuch caſe the rent could never be demanded by the fa- 
ther, yet the heir ſhall take it from the father as inherent and riſing from 
the root of the reverſion, which was his father's, and which he takes by de- 
ſcent from the father, $0 the rent itfelf, which was in the father, though not 
to be demanded, becauſe not yet due, yet it was ſo his, that he might have 
releaſed and diſcharged it, by the word rent, though not by the word action; 
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it not being in his time 4 matter in aftion. So note a difference, * his 
brdſhip, between this caſe, where rent is reſefyed upon a leaſe of the an- 
ceſtor to the heir firſt, and where the anceſtor grants an annuity or makes 
a. warranty. for a like charge againſt his heirs, firſt omitting - bimſelfj all 
ſuch grants are utterly void; for no man can charge his heir but as part of 
himſelf, « and therefore beginning with himſelf; and ſuch charges ſtand naked 
| and have nothing that was firſt in the father, and comes from him to them, 

whereunto they may cleave as a rent to a tevetſion in the farmer ſc. 
Hob. 130, 131. 

2. Vide Co. Lit. 47+ 99, 99, 143, 192, 197, 213). Ur. Do 10, 12, 
18. 12 Co. 36. 71. 66, 36 0, 2 30 I, 6 Tom, N 
Mod. 362, 57 5. Halo, 168. 1. 4. 23. 8 | 
3. See allo, Nemo oft haeres W l 105 e 


167. Heir fromrd. 


enn LE 
„ie in this legal underſtanding of the common law, implieth that 

he is ex juſtis nuptiis procreatus ; for haeres legitimus eſt quem nup- 

tiae uemonſtrunt, and is he to whom lands, tenements and hereditaments, 
by the act of God, and right of blood do deſcend of ſome 4 of inheri- 
tance. G. Lit. 7:4. 237-6, bby 


$—% 
NY | * 


| IE The forts. | 
Wy There are two ſorts of heirs, Hes, natus, t Haeres fattus Gib. 
e * Chan. 3. | | 


1 


3. The heir who « comes in by deſcent, hath more pi Fs that any that 
by other order or means come to lands, Sc. See ſeveral. Ender Co: 


Lit, 2 37: b. 
To whom preferred. 


* the wife. 


4. Lands were ſettled upon marriage on truſtees, &c. 24 that if the 
wife ſurvived ſhe ſhould have the profits of the leaſes, as the ſame were then 
let. 'The huſband made leaſes and advanced the rent. Decreed the im- 
proved rent to the heir. 2 Mod. Ca. 32, 33. 

5. Deviſe to the wife until the ſon attain 21, his death at 13 deter- 
mines her intereſt in fayour of the heir; but if deficiency to pay debts, &c. 
aliter. Gilb. 36, 76. Abr. Eq. 195. Co. Lit. 295. 6. 

6. The profits of lands are deviſed to the wile 1 or life, then to be ſold 
for the payment of '100/. to the heir at law, and 1 col. to another; no 
more ſhall be ſold than to pay theſe legacies, ſo that all the land ſhall 
not be ſold, and the reſidue of the money go to the wife, neither be 
diſtributed according to the ſtatute. Prec. Chan. 62. 

F. The huſband deviſed the lands in queſtion to his wife for life; the ſon 
_ Exhibits-a bill, pretending the deviſe to the wife void; becauſe 25 Elig. 
the lands were intailed on his great grandfather, to whom he was heir in- 


tail; and to diſcover the deed intail. The wife had the writings in her 
* hands, 
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hands, and ſhe is ordered to bring in all writings ; and it fell out the deed 
of intail was amongſt the reſt, The heir by motion ex parte, gets the 
writings out of court, and on motion after was ordered to bring them in 
again, and they are now in court. At hearing Mr. Keck (after lord com- 
miſſioner of the great ſeal) prays the heir may not make the court an in- 
ſtrument to help him to the deed, but that the defendant may be in the ſame 
condition ſhe was before the writings were brought in by her, in obedience to 
the court; for though the deviſe was voluntary, and not in purſuance of articles 
on marriage, yet unleſs the heir would confirm her eſtate, he ought not to 
be aſſiſted by the court; for there is a conſideration (0 wit] to provide for 
his wife; and ſo it had been if the father in like manner had deviſed to youn- 
ger children, for the conſideration is good in law (wife) to raiſe an uſe at 

common law ; he affirmed there were precedents for him, and the rather be- 
cauſe the father had power to dock or bar the intail. Lord chancellor: 1 
will never help againſt a purchaſer, but here it is a bounty in this caſe; and 
in ſuch caſe, the heir having a good title ſhall be aided; and decreed the 
deeds to the plaintiff, 2 Chan. Ca. 4. Vide poſt. Jointure favoured, 

* $8. One conveyeth all his lands in truſt to pay debts and legacies, and 
then by will deviſeth all his perſonal eſtate to his wife, yet the perſonal 
eſtate ſhall come in aid of the real. See caſe French and Chicheſter, before 
the houſe of lords, Feb, 1707. wh 


Jo adminiſtrators. 


9. The heir is preferred to the adminiſtrator, and ſhall inforce him to 
preſerve the inheritance from ſale, by paying debts out of the perſonal eſtate, 
though the lands were deviſed to pay debts, 1 Chan. Ca. 281. | 


e Lau and Equity. 
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Jo executors, 4 ED), 

10. The cauſe being heard about 1664, and one point being that the 
heir of the obligor, who had paid a debt of his anceſtor upon bond, might 
be reimburſed his money by the executor of the obligor, who had perſonal 
aſſets, the heir being forced, by ſuit, to pay the debt. Decreed, the exe- 
cutor ſhould reimburſe him as far as there were perſonal aſſets come to his 
hands. 1 Chan. Ca. 74. Vide poſtea, In doubtful caſes. Money to be reckone 
ed as land, Vide poſt. Ca. 23, 24 | 


To a purchaſer. | 

11. Tenant in tail having agreed to ſell, and received part of the conſi- 
deratibn money, is decreed to ſell ; but ſtanding out and dying in contempt, 
the bill was to revive againſt the iſſue in tail, but diſmiſſed; for though te- 
nant-in tail had power, and might have barred his iſſue, yet as he did not 
execute that power, the iſſue is not concluded; for the tenant in tail did 
not do the acts, (to wit) levy a fine or ſuffer a recovery for barring the iſ- 
ſue, Prec, Chan, 278. 


The ſeverals wherein be is favoured. 


Not to be diſinberited. 1 
12. He is not to be diſinherited but by a neceſſary implication, 1 Vern. 


323, 376. | 
38 L | 13. Nor 


I 30. The — Ribddwents 


13. Nor home expreſs words. 2 Vern. Hatton-and Simple g — 
14. All deviſes by implication. b difpherit en md ene Gil. 


II » 138. nne 
g "The heir difinherited is i 10 be helped if by any conſro@ion be may. . 
ollen, 4 ball 43 de wehe 


| In doubtful caſes... 1 ile Gs nol 
156. To doubtful caſes the heir is to be preferred before! 4¹ executor, 
* 1. Chan. Ca. 7. 98. Margin. 2 Chan. Ca, 49, T15, 5 Loy 2 Vent. 
359. * 155 1 ern. 167, 204, 271. 2 Mod. Co . 21 


Money to be reckoned as, * for Trop b 201 


17. Lande geviſed to be ſold to pay debts and legacies is not . 
money for executors or pen r 2 r _ 105 br wr v3 
98, 280, 281. | 

18. Money to ho laid out in- and, is for him to be reckoned as land 
1 Chan: Ca. 14. HP #1 iehq ory 62 


The NP hates 70 be firſt liable. 


19. Declared by the lord chancellor, that not only the heir, in caſe he 
be charged with the debts of the anceſtor ; but à deviſee- of the lands ſhall 
be unburthened too of a debt lying on the land, by the perſonal eſtate in 
the hands of an executor or adminiſtrator, and ſo ſhall 2 dexilee of a mort- 
gage, Sc. 2 Chan. Ca. 84, 85. 

20, Perſonal eſtate ſhall pay mortgages in A of the heir; liter of a 
deviſee. 1 Chan. Ca. 271, 2 Chan, Ca. 197. Gilb. 129. Vide next 
foregoing caſe, and Quaere. 

21. Haeres factus of the whole ſhall have aid of the perſonal eſtate ; but 


Adexiſee of a particular eſtate only; ſhall not. Prec. Chan. 3. Quaere fur 


ceo, this being hoid by nen . Maynard and Ken as ing nothing 
to i. , þ 
22. As hath been faid, the heir is intitled to aid out of due perſonal 
eſtate to diſcharge mortgages ; yet having fold the inheritance, he has loſt 

that aid; for the equity which he had thereto was in. conſideration, and 
for the ſake of the inheritance deſcended upon him, that it might be clear 
to the family: ſo bill diſmiſſed. Prec. Chan. 207, 
23. One by will makes both his real and perſonal eſtates liable to 

his debts, - Decreed the heir ſhould pay the debts by ſuch a time, or 

in default the real eſtate to be ſold ; but liberty was given the heir to pro- 
ſecute for remedy over, out of the perſonal eſtate, See caſe before the 
n of lords, Sydolphe and Langbourn, 23 Feb. 170 5. 
224. The reſidue of the perſonal eftate 1s ; devidad to the executors, yet it 
ſhall. be firſt liable to pay debts, though the lands were deviſed to be ſold 
for that purpoſe. Gilb. 72, 129. Aliter, if a ſpecitic legacy be to the exe- 
cutor, or the reſiduum given to another. Gilb, 72, 73, 129. 


Dgfecks not to be ſupplied againſt him. 
25. A defeRtive ſettlement is not to be ſupplied againſt the heir in fa- 
vour of a baſtard, though the father and — intermarried. Gilb. 


139. 


26. Voluntary conveyances defective ſhall note made good agdnd ie 


1 es Ca. 2445.5 4 


27. One deviſeth his 3 eſtate. to > bis be and decreed the 
will good, and that equity: ought to ſupply: a ſurrendet,. but the houſe of 
lords reverſed the decree, and held equity ought not to ſupply ſuch a defect 


in disfavour of the heir at Jaw, unleſs in favour of a ſon or daughter, and 
not then neither, if to diſinherit the eldeſt . Cc. Salk, 187. * it. Co- 


pybold, Kettle and 7 ownſend's caſe. | 

28. A copyholder by deed — to bis baſtard ee who was 
admitted, but there was no ſurrender; the court would not ſupply the want 
of a ſurrender againſt the heir in favour of the baſtard, for ſhe was to be 
conſidered here as a meer ſtranger, being nullius filia: and though the fa- 
ther might be bound to provide for her, yet this court was not to make 


a voluntary defective conveyance for a ſtranger, Cc. Prec. Chan. 45 5. 
And yet where a freeman of London gives bond and judgment for his exe- - 


cutors, &c. to pay pool. for baſtards and their mother, his K 
part was liable. Prec. Chan. 17 18. Vide ante, To whom preferred. To 
the wiſe. Ca. 6, 7. 1 


? 


© Reſulting truſts for him, 


29. H. bad three ſons, A. B. and C. and deviſed his lands to B. his fe 


ok ſon, after the death of his wife; to hold to him and his heirs, and 


then to his own right heirs. H. died and B. entered, and died ſans iſſue, | 


living the eldeſt ſon. Et per cur” : The ſecond ſon had only an eſtate 


tail, and the eldeſt ſon ſhall take by deſcent and not by the will; and ſo the 


deviſe over is void in point of limitation; for his intent was, that the 
lands ſhould deſeend from himſelf, and not from his ſon B. If the deviſe 
over had been to a ſtranger, it had been void, and B. had taken a fee, but 
here it is only, an eſtate-tail. And the word heirs can import no more than 


iſſue; for H. could not die without heirs, living heirs of the father. Sali. 


233. 1 Pe. Vill. 23. Nottingham and Jennings's caſe. See Cro. Fac. 
416. Cro. Ca. 58 and 238. and guaere the laſt. 

* 30. Deviſe to A. upon ſpecial truſt and . that he ſhould pay 
all the teſtator's juſt debts, this is a reſulting truſt after debts paid for the 
heir. See caſe * Kirrick and Blake, 11 March 1727. See allo * Erring- 
ton and Carrick, 15 May 1728, and 170 0 and * II May 1714, 


| all before the houſe of lords. 


Legacies to fink into the real eftate for bis benefit. 


1 3ü. See Prec. Chan. 196, 213, 216. 2 Vern. 617. and Gilb. 16.8, C. 


Real eftate not to be twice charged. 


32. Lands deviſed to truſtees to raiſe money for ſeveral purpoſes, ond 


they raiſe it out of the profits, the land is thereby diſcharged, and they muſt 
have reſort to the truſtoes, Prec. Chan. 143. 


In ſuits. 


33. He is not bound by a decree againſt his anceſtor in tail, to bar the 
intail. Gzlb, 164, 165. 1 4 Ca. 220. Prec. Chan. 278. 
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132 The Grounds and Rudiments 
34. He is not to be prejudiced in not bringing a bill in time; for his 
laches ſhall not prejudice him as another perſon's. Prec. Chan. 541. 
35. See 1 Char. Ca. 176, 178, 98, 74. 2 Chan. Ca. 197. 3 Chan, 
Ca. 131. 2 Mod. Ca. 170, 171, 185, 186, 187, 188, 189, 190, 197. 
1 Chan. Ca. 297. 2 Chan. Ca. 5, 59, 197. Prec. Chan. 439, 452, 381, 
54, &c. 1 Rep. Chan. 18. 2 Vern. 99, 215, 420. 1 Rol. Abr. 317, 
Sc. 2 Vent. 3 59. Salk. 154. | 
36. See rules, Every rightful fee-fimple one hath either by purchaſe or de- 
ſcent. Equity favours younger children. Perſonal eſtate to go in eaſe of the 
real. In teſtamentis ratio tacita non debet confiderari, &c. Deſcent tolls 
entry. | 


168. Heir in fee-ſomple muſt be he, who hath ſanguinem 


| duplicatum. 


I. Eſcent, deſcenſus, cometh of the Latin deſcends, and legally ſigni- 
fieth when lands do by right of blood fall unto any after the death 
of his anceſtor; or deſcent is a means whereby one doth derive to himſelf 
title to any lands, as heir to ſome of his anceſtors, &c. Co. Lit. 13. 6. 

2. None ſhall have lands by deſcent as heir to any man, unleſs he be his 
heir of the whole blood. Lit. ſe. 6. | | 
3. No man can be heir to a fee-fimple by the common law, but he who 

bath ſanguinem duplicatum, the whole blood, that is, both of the father 
and of the mother, ſo as the half blood is no blood inheritable by deſcent; 
becauſe he, who is but of the half blood, cannot be a complete heir, for that 
he hath not the whole and complete blood ; and the law in deſcents in fee- 
ſimple doth reſpect that which is complete and perfect. And this maxim 
doth not only hold where lands are claimed or demanded by one as heir, 
but alſo in caſe of appeal of death; for if one brother be lain, the other of 
the half blood ſhall not have an appeal (albeit he ſhall recover nothing 
therein, either in the realty or the perſonalty) becauſe in the eye of the 
law, he is not heir to him; alſo this rule extends to a warranty. Co. 
Lit. 14. a. ; £46) n 

4. See Lit. ſee. 737. 3 Ce. 4. 

5. See rule, Deficiente uno non poteſt eſſe baeres. 


169. Heir not to be charged but as part of his anceſtor. 
1. CEE: Hob. 130, 141. = | 


2. See Rule, Haeres eſt eadem perſona cum anteceſſore. Nemo eft 
haeres vi ventis. | 


170. Heir to inherit any land, muſt be of the blood of the 
T is an old and true maxim in law, that none ſhall inherit any land 


as heir, but only the blood of the firſt purchaſer ; for refert a quo fiat 
berquiſitum. As for example, Robert Coke taketh the daughter of Knightley 
| RI | to 


of Law and Equity. 133 


to wife, and purchaſeth lands to him and to his heirs, and by Knightley 
hath iſſue Edward, none of the blood of the Knightleys, though they be 
of the blood of Edward, ſhall inherit, albeit he had no kindred but them: . 
| becauſe they were not of the blood of the firſt purchaſer, vg. of Robert 
Coke. Co. Lit. 12. 4. | | 


171. Heir not bound where the anceſtor is not. 


i. FLETA, Nota, Quod haeres non tenetur in anglid ad debita anteceſſoris 
# reddenda, niſi per anteceſſorem ad hoc fuit obligatus, praeterquam de- 
bita regis tantum; a fortiori in caſe of a warranty, which is in the realty, 
Co. Lit. 386. a. | | | 
2. It is a maxim of the law, that the heir ſhall never be bound by an ex- 
preſs warranty, but where the anceſtor was bound by the ſame warranty ; 
for if the anceſtor were not bound, it cannot deſcend upon the heir. Co. 
Lit. 386. a. . 
3. But a warranty in law may bind the heir, though it never bound 
the anceſtor. Co. Lit. 386. a. | | 


172. He, who can ſell an eſtate in fee, muſt have an eſtate 
| in fee. 


i. 0 EE rule, Nemo plus juris ad alium transferre poteſt quam ipſe habet. 
2. See allo Salk. 240. 4 Co. 24. 6. Doct. & Stud. lib. 1. cap. 8. 
2 Mod. Ca. 40, 42. Vau. 181, 2 Rep. Chan. 237. 


172. He, who Foy OO by deſcent in fee-ſumple, muſt make him- 
25 ſelf heir - him, who — laft ſeiſed. 


AT HER, uncle and ſon; the ſon purchaſeth land and dieth ſans iſ- 

ſue; the uncle is his heir, and may enter, and if he doth enter and 
dieth without iſſue, the father ſhall have the land as heir to the uncle. Lit. 
fe. 3. But if the uncle doth not enter, then the father may not inherit, 
becauſe of the maxim, that a man who claimeth as heir in fee-fimple to any 
man by deſcent, muſt make himſelf heir to him who was laſt ſeiſed of the 
actual freehold and inheritance; and if the uncle in this caſe do not enter, 
he has but a freehold in law, and no actual freehold, but the laſt ſeiſed of 
the actual freehold was the ſon, to whom the father cannot make himſelf 
heir. Note; The uncle in this caſe is heir, but not abſolute heir, for if af- ' 
ter the deſcent to him the father hath iſſue, ſuch iſſue ſhall enter upon 
the uncle: ſo where one hath iſſue a ſon and a daughter, an after born 
ſon ſhall inherit to the firſt brother, &c. Co. Lit. 11. 6. 


Mm 174. He 


134 The Grounds and Rudiments 
174 He, who deri ves an eſtate from another, muſt take it up- 
oon thoſe terms upon which it is conveyed. 


1. CEE 3 Chan. Ca. 132. | | 
| 2. See rule, Cujus eſt dare, Gus eff diſponere. 


175. He, who hath done iniquity, ſhall not have equity. 
| 1 


I. HIS rule is to be extended only to the wrong done by him to 
: the party againſt whom he ſeeks equity. 1 Chan, Ca. 134, 
293. For another rule is, He, bo would have equity, muſt do equity to tle 
ſame perſon from whom he ſeeks it. See Franciss Maxims in Equity, and 
Abr. Eg. and the other books. : | 8 
Particular caſes. | = 
2. If the leſſor will avoid the leaſe for non-payment of rent at the day, 
equity will relieve againſt the forfeiture. | But if the leaſe were gained by 
fraud, or granted upon a falſe ſuggeſtion, equity will not in ſuch caſe re- 
lieve the leſſee; for that were to relieve fraud in chancery. Car. 45. 

3. Plaintiff for only go/, lent took a bond for 800/. from the defen- 
dant when he was drunk, and had judgment upon it; the defendant in 
right of his wife was intitled to certain lands, which were in others in truſt 
for her; a bill was brought to have thoſe lands ſubjected to ſatisfaction. 
But the court would not relieve, not even for the money the plaintiff had 
really lent, - but diſmiſſed his bill. 1 Chan. Ca. 202. But had the defen- 
dant in this caſe come into equity to be relieved againſt the judgment for fraud, 
he ſhould have been obliged to pay the money really lent. See rule, Equity 
to relieve againſt fraud; for he, who would have equity, muſt do it. 

4. The bill was to be relieved for. a debt owing by bond from Sir J. &. 
to whom the lady the defendant was executrix, which debt and bond the 

_ plaintiff, in his anſwer to a former bill, had ſworn was fully ſatisfied to 

im ; but that was to avoid a ſequeſtration of the debt, as was alledged. 
And the maſter of the rolls, though that anſwer was ſet forth in the defen- 
dant's anſwer in this cauſe, would not ſuffer the anſwer to be read againſt 
the plaintiff, but decreed the defendant to ſatisfy, the! debt. 1 Chan. Ca. 
154. For though the rule be, That he who hath committed iniquity (as here 
in the falſe anſwer) ſhall not have equity; yet it ſeems, that is to be underſtood 

| __ iniquity is done to the defendant himſelf, &c. Max. Eq. 5, 6, 
45, Cc. bent 

5. See 1 Chan. Ca. 156, 202, 209, 226, 250, 293. 2 Chan. Ca. 15, 
17. 1 Fern. 452. 8 4.25 a 

6. See alſo rules, Equity will redreſs or prevent wrongs and miſchiefs ; 
will relieve againſt fraud 4 and where A 3 lieth ap toary K 


| 
| 
| 
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1 76. He mh hath not offended may not be puniſhed. 


1. \ TIDE 4 C. Attiones' de ſeandalis ou adtiones pur flander. Lord 
Cromwell's caſe, Yelv. 47. | "” 


2. Sce alſo rules, Uſury odious in law. Nemo debet bis puniri pro uno delicto. 


I 77. He, who takes ſecurity by a penalty, ought not to have 


more, nor indeed ſo much, if compenſation for the damages 
may be made without it. 


I, AN NO 1642, Sir Nicholas Criſpe and four more became bound 

| to the defendant's teſtator in 1600/. for the payment of 1000/. 
and intereſt at fix months end. The. intereſt was duly paid till 1644. 
| Michaelmas 1662, the defendant got judgment againſt Sir Nicholas and one 
other of the obligors for 1600. (being the penalty,) afterwards there was 
paid by them, againſt whom the judgment was, and the other obligors, at 
ſeveral times, to above 1600 J. and ſo the bill was to have the judgment va- 
cated, and the bond delivered up, paying ſo much as would make up the pe- 
nalty of the judgment, and intereſt for the ſame ſince the judgment. It 
was inſiſted pro quer, that when judgment was had on the bond, it remained 
no longer a debt on bond, nor was intereſt due on the judgment, ſo as what 
was paid after muſt be taken as paid on the judgment ; and if they had 
brought the 1600 J. into court at law, (and offered to pay it before execu- 
tion) the court at law would have accepted it; and therefore, being willing 
to make up what was paid already the full of the judgment, and damages 


ſince the judgment, ought to be relieved againſt the judgment. Pro defen- 


dente it was inſiſted, that there was more money due for intereſt on the 
bond, and that that was paid as well by thoſe obligors, againſt whom 
there was no judgment, as by thoſe againſt whom the judgment was ; and 
what was paid by thoſe againſt whom there was no judgment, their 

rt of what was paid in by courſe of the court was to be taken as 
Intereſt ; there being more intereſt due on the bond than the money 
paid ; and there is no equity in this caſe to hinder the defendant 
from recovering what he can at law, there being much more in 
conſcience due; and if what is juſtly due be to be received by any courſe 
of law, no equity ought to hinder, ſo as he do not receive more than prin- 
cipal, intereſt and coſts, which the defendant offers to take on account. It 
was replied by the plaintiff's counſel, that one ſatisfaction by any of the 
obligors ſhall be a diſcharge at law to the reſt; and a releaſe to one ob- 
ligor is a diſcharge to all the reſt. And when a man takes a ſecurity by 
a penalty, he ſets up his reſt there, and makes himſelf judge of what he 
would have, and ought not to have more. And after a long debate, where 
the caſe of Whitchcof and Underhill was cited, it was ordered, that the 
plaintiff do pay ſo much, with what was paid, as will make up the pe- 


nalty of the judgment and damages at fix per cent. for the penalty and coſts 


here and at law, and thereupon the bond to be delivered up, and the 
judgment vacated ; but with this proviſo, that if 2 50 J. paid in November 
1662, were | ws before the judgment, and the judgment entered after of that 
term, that that muſt be taken as paid for intereſt, becauſe the defendant 


received 
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received it» on the bond, the judgment then not being entered, which a 
maſter is to examine, and if he find it, to allow: the ſame. as paid on the 
bond for intereſt, and the maſter to take the account. 1 Chan. Ca. 23, 24. 
So Note, ſaith the reporter, That a judgment en bond, on which-there is more 
due than the penalty for principal and intereſt, is worſe ſecurity than the 
bond only ; this ſeems, ſaith he, very hard and unreaſonable, and the equity 
bereof may well be queſtioned. 3 
2. Davis, employed as a maſter of a ſhip, by the Eaſt-India company, 
covenanted with them, that he would pay a certain mulct for every cloth 
carried, Gc. in the ſhip, and took the defendant's teſtator to de his mate, 
who made the ſame agreement, mutatis mutandis, with Davis, and gave a 
bond of 50 l. for due performance of his part; but he, without Davis 
knowledge, carried ſo many cloths as the mulct came to 70. which the 
company deducted out of the maſter's wages, and the 50 J. would not ſatisfy, 
and therefore he prayed relief, and a diſcovery of the teſtator's eſtate. De- 
fendant demurred. 1. The relief for more than the penalty of the bond, 
is not proper in equity. 2. That part of the bill which ſtands for diſcovery 
of aſſets was ill; becauſe the charge in the bill was not poſitive, that aſſets, 
or any goods came to the defendant's hands; ruled in both points accordingly. 
1 Chan. Ca. 226. | | | 

3. Vide 1 Chan. Ca. 77, 95, 96, 97. 1 Vern. 342. 1 Rep. Chan. 95. 
Max. Eg. 3. Curſ. Canc. 210. | 

4. See alfo rule, Where the matter lieth in compenſation, 


178. Ex, who will claim 4 bing t by part of a will, mu 
R 4 abide by the ale 2 pes # 


* 1. 8. pronounced by his honour the maſter of the rolls, at the rolls, 


4 July 1737. 
2. Vide Prec. Chan. 3 54. 


179. He who will have equity muſt do it. 


Exceptions to the rule, 


I. UT of this general rule are to be excepted, 1. Such conditions 
as are repugnant to the law of God, of reaſon, or the common. 

law. 2. Such as are repugnant or contrary to the eſſence of the grant, &c. 
3. Such as are only added in terrorem, in reſtraint of marriage, &c. 4. 
ere the condition becomes impoſſible by the act of God, &c. 5. Where 
there is a fraud or practice in him who claims benefit by the breach. 6. In 
all caſes which lie in compenſation, the time for the performance may be in- 
larged, though in the caſe of a condition precedent. 7. Tis alſo. ſufficient 
if the intent of it be performed, though not ſtrictly in the words thereof. 


1 Chan. Ca. 53. margin. 
*% : General. | | 
2. The plaintiff mortgaged to the defendant, who afterwards advanced to 
the plaintiff more money on bond ; the plaintiff brought his bill to redeem, the 
defendant infiſted to be paid his bond debt as well as the money ſecured py 

2 | . | cnc 


3 


ſtanding ſecurity for the bond debt, yet the plaintiff was not allowed to 


_ redeem without paying that too. 1 Fern. 244. 3m Salk. 84. And in caſe 


the heir is bound in the bond, he muſt pay that debt, as well as the debt 


ſecured by the mortgage. 2 Chan. Rep. 164. 1 Vern. 245. So where 


there are two mortgages and one is defective, if the heir will redeem he muſt 
take both. 1 Fern. 245. 2 Chan. Rep. 23. But be muſt be heir to his fa- 
ther, and take as ſich. „„ 2 i, 


Particular caſes. 


3. For where father tenant for life, remainder to his ſon in tail, mortga- 


ged the lands, and the ſon after borrows money of the ſame mortgagee, on 
ſecurity of the ſame lands; he was not decreed to redeem his father's mort- 
gage, becauſe he was a ſtranger to his father, as to his eſtate, whereof he 
is in by the donor, and per formam doni, and not by deſcent from or as 
heir to his father. See 2 Chan. Ca. 23. | | 


4. If a mortgage be as a counter-ſecurity for entering into a bond of 


40001. and after the mortgagor prevails on the mortgagee to enter into a 


further bond for 2000. though there be no agreement that the mortgage 


ſhould ſtand as a counter-ſecurity for entering into the laſt bond, yet the 
heir ſhall not redeem without paying that alſo. 2 Chan. Ca. 23, Neither 


ſhall the heir redeem without paying both. 2 Chan. Ca. g7. 


F. Baron and feme mortgage the wife's land, the mortgage is forfeited, 


the huſband pays part, and after borrows as much more as he had paid. 
Decreed that the mortgagee having an eſtate in him by the forfeiture of the 


mortgage, he ſhall hold againſt the heir till the whole money is paid, prin- 


cipal, intereſt and coſts; and if the heir will not ſo pay, he ſhall be fore- 
doſed. - 3 Fers, gn nh r „ 

6. On motion for an injunction to ſtay proceedings at law on a bond, 
upon an offer made to give judgment with a releaſe of errors, the lord keeper 
ſaid, That this was not ſo beneficial as might bs thought; for that not- 


withſtanding the releaſe of errors, the plaintiff might bring a writ of error, 
and put the defendant to plead his releaſe, and ſo delay time as long as if 


no releaſe of errors had been; but the plaintiff's offering to be bound by 
an order of this court to bring no writ of error, an injunction was awarded. 


1 Vern. 120. 


7. A lunatic had made a mortgage before his lunacy for 50 J. which his 


committee transferred, and took three or four hundred pounds more upon 
it; but the lord keeper decreed no more than the 50 J. binding on the eſtate; 


for the committee had but an eſtate during pleaſure; and therefore could not 


make leaſes, incumber, build, or improve, without ſpecial order of the 
court. 1 Vern. 262, 263. | | | > 

8. Hill having reverſed a decree obtained by Notte, (See 1 Vern. 167.) 
dies, A bill was brought, charging that the defendant was tenant in tail, 


and had covenanted for further aſſurance, and therefore it was prayed that 


he might be compelled to perform his covenant in ſpecie, and to levy a fine; 
but the court denied the plaintiff any relief; and the lord chancellor faid, that 
on hearing of Norte's bill, he thought it an hard caſe, though he did not ſee 


ſufficient reaſon to ſet afide the contract: but as to this bill his lordſhip 
faid, a contract that carried an equity, to have it decreed in ſpecie, ought 


. . A. 


V Law and Equity. 37 


the mortgage; and though there was no ſpecial agreement for the lands ; 


- — Cow — — —— DAR - — 
— — 5 
: q — *+ 
FE 3 —— a - » ms _ * b * 
— — g vey — SS om — 
1 W — — 8 * 5 


8 Does — > a 
— — i Id 7˙˙ » oo 2 
— — > 3 . 7 


5 — 


; 
* 
1 
1 
5 
5 
z 
17 
f > 
1 ] 
= | 
43 
5 
Mi 
3 
7 
+4 
4 
* 
* 
S 
. Þ 4 
7 
4 . 
: 2 
= 
1 
* 
1 * 
; 1 
{ 
o 
vY 
_ * 
0 
4 1 
8 £ 
a 1 
1 
11 
* > | 
bo . 
* 1 
5 
1 p 
> 
4+ [1 
AJ 
of 4 E 
bi ' 
+ 
«NY 
PS 
"3 
1 
* 
4 4 
1 
= 
1 
'd 
- 4K 
19 
. * © 3 i 
_ + 
- #3 „ 
11 
1 1 
19 
* 24 
75 
14 
* 
£4 
14 
4 
148 
74 
#3 
11 
1 
93 
79 
1 
1 
1 
8 
: 
of 
i 
: 
£4 
1 
14 
+ + 
"y 
4 
8 
+ BY 
4 
* . 
£ 
0 
„ 
* : 
A'S 
74 
ai 
3 
2 
| 
j 
"FJ 
þ 
1 
* i 
| 
1 
1 ö 
1 
* 
1 


— — — 


x > 


——— ho —— 
—— 2 


* — 


138 The Grounds and Rudiments 


to be without all objection : and faid, that the purchaſing from heirs was 
grown too common, and therefore would not countenance it, and diſ- 
miſſed the bill, and left the plaintiff to his action at law on the covenant. 
1 Fern. 271, 272. 2 Chan. Ca. 120. S. C. | 


Z - 


Note ; In this caſe the lord chancellor ſaid, by the civil law, a bargain 
of double value ſhall be avoided, and wiſhed it were ſo in England. 2 Chan. 
Ca. 121. See 136, Kere z. | 8 + 

9. See 1 Chan. Ca. 53, 87, 202, 261. 2 Chan, Ca. 136, 212. 1 Vern. 
29, 141, 294, 467. 2 Rep. Chan. 247, 98, 360. | 

10. See alſo rules, Equity to relieve againſt fraud. He, who hath done 


iniquity, ſhall not have equity. 


180. He, who would redeem, muſt make a title to the equity 
of redemption. & 


HE plaintiff claimed as heir general to redeem. The defendant by 

. his anſwer ſet forth a deed of intail, intitling another to the equity 

of redemption, The plaintiff prayed he might redeem at his peril, but was 

_— N unleſs he could make it out that the eſtate- tail was docked, 
1 Vern, 182, | 


181. Humanum eſt errare. 
8 * 1 Ju. Eccl. 368. 


I82. Id certum eſt quod certum reddi poteſt. 


General. 


1. JNcertainty is the mòther of contention, Co. Lit. g. a. a 
OA 2. Certainty engenders repoſe, and incertainty contention, Pho, 
25. @, | | A 
. Many things uncertain of themſelves, being reduced to certainty, by 
uch means as either the law appoints, or the party himſelf aſſigneth, may 
take effect. Hob. 174. | | 
Fw. pores ere gov and perpetual certainty, or elſe it is ill. 
44. 1 | 1 | 
. In ſome caſes there may be certainty in incertainty. Co. Lit. 96. 
| Particular caſes. 
6. As one may hold of his lord to ſheer all the ſu ing within 
the lord's manor, and this is certain enough, albeit dhe for heal am es 
a greater and other times a leſſer number there; and yet this incertainty, 
being referred to the manor, which is certain, the lord may diſtrain for this 
incertainty. Co. Lit. 96. | 
7. It is a maxim in law, that no diſtreſs can be taken for any ſervices 
_ - not put into certainty, nor can be reduced to any certainty, Co. 
t. 96. a. "mM | ; 


"RE | g. Upon 


2 N 


— 
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8. Upon an avowry, damages cannot be recovered, for that which neither 
hath certainty, nor can be reduced to apy, certainty; for qpurtet quod certa res 
deducatur in judicium. Co. Lit. 96. a. TIM 

9. Debt upon a bond, conditioned for the performance of the arbitra- 


ment of J. S. ſo as the ſame be delivered on 28 February following, at the 


ſhop of John Rolfe, ſcrivener in Cornhill; the defendant pleaded Nut: tiel 
arbitrament. The plaintiff ſhews the arbitrament 27 February, and what, 


and that it was delivered at the ſhop of John Rolfe, ſerivener in Cornbill, 


and ſhews the breach ; whereupon the defendant demurred. One cauſe af- 
ſigned by Grimſton was, for that the ſubmiſſion is 19 January, and the 
arbitrament the 27 February, and it is not ſaid to be delivered at the ſaid 
ſhop, nor to the above named John Rolfe, and a plea ſhall be taken ſtrongly 
againſt him who pleadeth it. Sed non allocatur; for it ſhall not be in- 
tended another perſon nor another ſhop, unleſs the contrary had been ſhewn, 


2dly, Becauſe the arbitrament was uncertain, to pay the charges in ſuch 


a ſuit. Sed non allocatur; for they are certain enough, when the attorne: 
has made a bill of charges; wherefore it was adjudged for the plaintiff, 
Cro. Ca. 383. | | 

10. An award was, that one party ſhould pay the other 10 l. and the 


coſts of a ſuit now depending in an inferior court, and then to give mutual 


nn 


releaſes. Per Cur': To pay ſuch coſts as the maſter ſhall tax, is good; 


for id certum eſt quod certum reddi poteſt; but this is uncertain and carries it 
further than has hitherto been allowed, Adjournatur. Salk. 75, Tamen 


quaere, whether the coſts in this caſe are not as certain by reference, as in the 


caſe next preceding, or to pay ſuch coſts as the maſter may tax. 
11. Gilb, 48, 61, Pal. 32, &c. 264, 277, 318. Teh. 112. 4 C. 
15. 4. 6. 1 Co. 176, 177. Hob. 313. Co. Lit. 6. 4. 231. 4. Cro. Ehz, 


10. $5 Co. 6. a, Plow. Com. 523. 6. 2 Vent. 242. 4 Co. 34. 6 Co. 
f 5 | 5 


6. a, 8 C. 56. | 

183. 1d paſſumus quod de jure poſſumus. 

7 D poſſumus quod de jure poſſumus, therefore where 9 E. 6. an office was 
given to one, if he were able to exerciſe it, theſe. words were d:emed 


idle; for the law faith, that he ſhall not have it, if he be not able to exerciſe 
it. Lane 116. | 1 


2 


184. If the ſubſtance of K. performed, it is ſuf- 
-  fictent. 


IDE rules, Equity to relieve where the matter heth in compenſation. 


Condition precedent muſt be literally performed, &c. Equity will not 
veſt an —_ where by reaſon of a condition precedent it will nat veſt at 


law, He who will have equity muſt do it. 


185. Jn: 
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2 a The Grounde and Renee 


1 Peper of as right not to Fa bi PR 


"HE mother, after the death of her huſband, had releaſed her dower 
to her ſon, under a falſe. pretence that her late huſband had left 
wb N in lieu of dower. On the plaintiff's marrying with the fon this 
releaſe was ced, and ſhewn to the plaintiff and her relations, and in 
confidence f the mr took fees and a ſettlement was made and 
| the portion pai aid. On the queſtion, Whether the mother, who had reco- 
vered 9588 i at law, ſhonld de concluded by this releaſe, and obliged to part 
with her dower, to make good the fan the daughter s ſettlement ? 
* the court decreed for the plaintiff; tho' it was inſiſted the releaſe was 
gained by practice of the ſon, after the death of the father, and ſuch falſe 
tence, whereas the 3 500 J. deviſed to the mother was not meant or in- 
tended to be in lieu of dower, and the ſon, who had ſurprized her in the re- 
leaſe, had alſo defrauded her of the 3500. 2 Vern. 131, &c. 
2. Vide, Fern. 19, 32, 206. 2 Chan. Ca. 108. | 
3. See rules, Wherever there is ſuppreſſio veri, &c. Equity to relieve 
ogainft merge In odium ſpoliatoris omnia, &c. . 


* Jenorantia fadti age. 


General. 


«Jong of the =; which may be called the ignorance. of che 
truth of the deed, may excuſe in many caſes, Dod. & Stud. lib, 2. 


cap. 46. | N 
| Particular caſes, | 


. If a man buy an horſe in a market overt of one, who had no property 
to him, not knowing, but that he had right, he hath good right and title 
to the horſe; and the f ignorance ſhall excuſe him; alſo if a man retains 
another's ſervant, not knowing he is retained with him, ignorance excuſeth 
him ; the law is the fame of him who retaineth another's ward. If ho- 
mage be due, and the tenant after the homage due maketh a feoffment, 
54 the lord ignorant of the feoffment diſtrain for the homage, igno- 
rance excuſeth him. Alſo if a man be bound in an obligation to repair the 
org of the obligee by ſuch a time, as often as need ſhall require, and 

i theſe! is need of repairs, but the obligor knows it not, there his igno- 
rahce ſhall not excuſe him; for he having bound himſelf muſt take know- 
ledge at his peril ; but had the condition been, that he ſhould repair ſuch 
houſes as the obligee ſhould ws Ong after he doth aſſign certain houſes 
to be repaired,” but ae obligor knows not of it, ignorance ſhall excuſe him ; 
for he bound himſelf to no repairs certain, but ſuch as the party ſhall aſ- 
fign, and if he aſſign none, the oll other is bound to none, and therefore ſince 
he, who ſhould make the aſſignment, is privy to the deed, he is bound to 
give notice of his own affignment ; yet had the aſſignment been to a ftran- 
. he 8 have taken knowledge at his peril, &c. Doc. & Stud. 


40. 2. 
4 Ba if a man buy lands whereto another hath title, but the buyer 
n it not, yet that ignorance doth not excuſe him, no more than of 


2 e goods. 


e Law and Equi), 141 


goods. Alſo if a ſervant come with his maſter's horſe to a town, that, by 
cuſtom, may attach goods for debt, and upon a plaint againſt: the ſervant, 
an officer of the town, by information of the party, attacheth the maſter's 
horſe, thinking it was the ſervant's ; ignorance excuſeth» not; for when a 
man will do an act, as to enter into land, ſeiſe goods, take diſtreſs, or ſuch 
other, he muſt by the law at his peril ſee that what he doth be lawful. So 
if a ſheriff by -replevin deliver other beaſts than were diſtrained, though the 
party that diſtrained ſhew him that they were the ſame, yet an action of 
treſpaſs lieth againſt him, and ignorance ſhall. not excuſe, for he. ſhall be 
_ compelled by law, as all officers commonly are, to execute the king's writ 
at his peril, accordipg to the tenor of it, and to ſee that the act he doth 
be lawfolly done, &c. Doct. & Stud. lib. 2. cap. 47. Dy. 25, 29. 
4. See rules, Caveat emptor, Executio juris non habet injuriani. 


187. Enorantia juris non excuſat. 


| r = Tk 
I. 7 Gnorantia juris non excuſat. Skin. 491. Ignorance of the lat / ex- 
1 cuſeth no man, not that all men know the law); but becauſe it᷑ is an 
- excuſe every man would plead, and none can tell how: to confute him; 
therefore of neceſſity, for the general good, all men are preſumed conuſant 
of the law; though of the fact he may be ſometimes ignorant, and that 
Ignorance be his ſufficient excuſe, © 5 Ht 
2. Ignorance of the law, though it be invincible, doth not excuſe but in 
few caſes; for every man is bound at his peril to take knowledge what the 
law of the realm is, as well ſtatute as common. Do#. & Stud. lib. 2. 


cap. 47. | 
15 Particular caſes. Wo 
3 If a penal ſtatute be made; and it is enacted that the ſtatute ſhall be 
A proclaimed by ſuch a day in every fhire, ' which is not done before the day, 
after the day a man offends againſt the ſtatute, he ſhall run in the penatty 
If there be no further words in the ſtatute to help him ; and the reaſon is; 
becauſe there is no ſtatute made. in. this realm-but by the aſſent of the lords and 
commons, who repreſent the ſtate of the whole nation ; and every ſtatute 
there made is of as ſtrong effect in law, as if all the commons were there 
preſent in proper perſon at the making thereof; ſo the law preſumeth there 
needeth no proclamation, when it is made by their authority; and though it 
be enacted, that it ſhould be proclaimed, that is but of favour and-not of 
neceſſity; and therefore not to be taken that the intent of the legiſlature was 
that it ſhould be void if not proclaimed ; and that any ſhould be diſcharged 
by the law by ignorance, there are but few caſes, as it might in ſome caſes 
be applied to infants, &c, Doc. & Stud. lib. 2. cap. 46. - 
4. Reſolved, Foraſmuch as in the caſe at bar, a ca ſa was awarded 
againſt the counteſs of Rutland by the court of common pleas, : that the 
| ſheriff, or his officer by his warrant, might, "without any offence, execute 
it ; for they are not to diſpute the authority of the court, but to execute the 
- writs to them directed, whereto they are ſworn; and though it appear in the 
capias that ſhe was a counteſs, againſt whom, by law, no capias lieth, ef ig- 
_ norantia juris non excuſat, eſpecially ſheriffs and other miniſters of law and 
- Juſtice, as was objected; yet foraſmuch as in ſome caſes of contempt, &c. 
„ „ a capias 
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a capias lies againſt them; therefore it was reſolved, that the ſheriff and 
his miniſters could not examine the judicial acts of the court, but were to 
execute the writs ; wherewith agrees the opinion 36 H. 8. Dy. 60. If a 
capias or exigent come to a ſheriff againſt a duke, earl, &c. where it 
_ doth not lie againſt them, the officer ought to ſerve the writ, and not to 
_ diſpute the validity of it. 6 C. 54. 4. 33 | 
5. Vide 1 Co. 175. Mildmay's caſe. Hob. 223. Comb. 269. 
6. See rules, Executio juris non babet injuriam. Ignorantia facti excu- 
ſat. | Caveat emptor. Ignorance of one's right not to prejudice his right. 


188. Imperſonalitas non concludit nec ligat. 
V4 IDE rule, Simplicitas eft legibus amica, &c. 


"= 9. Impotentia excuſat legem. 


I. 8 on a ſpecial verdict, That a parſon ought to reſide on his 
rectory, upon the parſonage houſe, and not in another, though 
within the ſame. pariſh; for the ſtatute doth not only intend for ſer- 
ving the cure and hoſpitality, but alſo for the maintenance of the houſe 
for habitation of the parſon, and that not only for himſelf but for his ſuc- 
ceſſors, that they alſo might maintain hoſpitality there; yet lawful impri- 
ſonment without covin, | or want of a parſonage houſe, are good excuſes for 
. non-refidence ; for impotentia excuſat legem, and theſe caſes are excepted out 
of the act by conſtruction of law: ſickneſs alſo few fraud, as was: held 
in Scac' Trin. 39 Eliz. is alſo a good excuſe, if the patient removed by 
advice of his phyſician bona fide, for better air and the recovery of his 
health. See 6 Co. 21. . 
2. See Mo. 540, 448. Gilb. 230. 2 Ju. Eccl. 401, 4ooꝛ·ñ2 
3. See allo rules, No conſtruction can be too liberal to make parſons refide 
and take care of their pariſhes. Quando duo jura concurrant, Cc. 


190. In aequali jure melior eſt conditio poſſidentis. 


DEAT brought error upon a judgment given in B. R. in a Qyare im- 
 pedit brought by the queen, where the caſe was, A counteſs being a 
widow, retained: two chaplains; and then a third, who purchaſed a diſpen- 
ſation. to have two benefices with cure, and was advanced to two, * whereof 
the firſt was above 81, a year; and if he was lawfully qualified. within the 
ſtatute 21 H. 8. cap. 13. was the queſtion in C. B. for if it was a lawful 
qualification, then the firſt 'benefice-was not void by acceptance of the ſe- 
cond, and by conſequence no ſach title to preſent by, lapſe devolved to the 
queen: and it did not appear by the pleadings, that the firſt two chaplains 
were alive at the time the third was advanced, but only that the two firſt 
were alive at the time the third was retained : whereupon the great queſtion 
aroſe in B. R. It had been adjudged in C. B. that a title to preſent by lapſe 
was devolved to the queen, and judgment given accordingly. And afier many 
arguments at the bar and bench on error in B. R. the former judgment was 
_ athrmed, in which two points were reſolved; 1ſt, When the counteſs re- 
©: 4:44 -; 2:5 :x ed 


nf 


- 
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tained two chaplains, they are capable of diſpenſation according to the act 
21 H. 8. whereby it is provided, That every counteſs, being a widow, 
may have two chaplains, whereof every one may purchaſe licence or diſ- 
penſation; and when ſhe hath retained two the ſtatute is executed; for ſhe 
cannot have more capable of diſpenſation, and the retainer of the third 
may not deveſt the capacity of diſpenſation which was veſted by their re- 
tainer in the firſt two. And though the counteſs might, at common law, 
have as many chaplains as ſhe pleaſed, yet ſhe may not have more than two 
capable of diſpenſation by the ſtatute, and reaſon requireth that he who hath 
ſerved longeſt ſhould be firſt preferred; qui prior eft tempore potior eft jure. 
Vide Dy. 312. By the opinion of Catlin, Saunders and Dyer, if a lord, 
who is allowed but three chaplains, retains fix at one and the ſame time, 
and all are preferred, thoſe firſt promoted are warranted by the ſtatute, and 
vet the retainer was not according to the ſtatute; but in aequali jure melior 
eſt conditio poſſidentis. 2dly, Reſolved, that when the firſt two were re- 
- tained according to the ſtatute, and ſo the ſtatute executed, the retainer of 
the third, though good at law, yet was void to give him capacity to pur- 
chaſe diſpenſation within the ſtatute ; and. therefore, though the other two 
were dead before the third's advancement, yet as they were alive at his 
retainer, which retainer was at the common law, and not by the flatute ; there- 
fore he ought to have had a new retainer after the deaths of the other 
two, and before his advancement ; for quod ab initio non valet, in tractu 
temporis non convaleſcet. As if the ſon and heir apparent of a baron retain 
a chaplain, and his father dies, and the chaplain purchaſeth diſpenſation, 
this retainer, though by letters under hand and ſeal, will not ſerve him; 
becauſe they were not good at firſt ; and if a baron retains twc chaplains 
according to the ſtatute, and they purchaſe diſpenſations, and are advanced 
according to the ſtatute, now if the lord diſcharge either of them from 
his ſervice, he may not retain another during his life; for by ſuch means 
he might advance chaplains ſans number, and ſo the ſtatute be defrauded ; 
for the ſtatute limits three only to have the benefit of the ſtatute, as was 
adjudged in C. B. Paſch. 28 Elix. Rot. 1130. in a quare impedit, between 
the queen and the biſhop of Gloucefter, and Edward Savacre, and affirmed 
on error in B. R. and it was ſaid this flatute ſhould be taken ſtrongly againſt 
pluralities; and therefore it was held, that if a baron, who by the ſtatute 
might retain three chaplains, be made warden of the Cinque ports, who 
might have a chaplain in reſpect of his office, yet he ſhould have but three. 
80 if a baron having three, be made an earl, he ſhall have but five in all, 
34 de Caeteris, 4 Co. 89. Drury's caſe. See alſo Acton's caſe, 5 Co. 89. 
0. 277, 561, 562, 678. Cro, Eliz. 839. Dy. 312. Plow. 88. An. 
200. Hob. 103, 199. RTF oe * 


— 


7 i 
4 * 


| 1 91. Incerta pro nullis habentur. 
\ 1. A | Grant of all his trees and woods upon Black-acre, as reaſonably 


A may be ſpared, - js. a void grant unleſs referred to a third perſon 
what might be ſpared. Dy. 91. © ' hh bat 
2. Upon two — writs for the ſame matter againſt the ſame perſon, 
returnable at the fame time, both ſhall abate. Manſel's caſe, 


| 3. The 
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3. The lord chancellor ſaid, he took it for a owl; that eee 
there is a demand in law or equity, there muſt be a certainty of. the thing 


demanded to be adjudged or decreed. 1 Chan. Ca. 30g. See Dav. 33. 


4. See alſo. Nr 4 Salus populi eft ſuprema lex. Id certum eſt, quod cer- 


I 198. Is A every particalar caſe ſtands on its own 
bottom, or on its own particular circumſtances, which is 


— 


I. HE common law Ae not particular caſes againſt the general 
rule, but in chancery every particular caſe ſtands on its own par- 


| ticular circumſtances; and though in general the law will not relieve, yet 


equity doth, ſo as the example introduce not a general miſchief. 2 Chan. 
Ca. 93. Vide The introduction to theſe ſheets, equity what, of what it hold- 
eth cognizance, and where no relief either at law or in equity. 


2, auity in W, at is governable by. the circumſtances, | 3 Chan. 


Ca. 45. 
3- There is no doubt but there may be good ground, in ſome caſes in 


ir, to ſet aſide that Which is good at law. 3 Chan. Ca. 73. 


I93. Incidents may not. be ſevered. 


NE grants to another eſtovers to be burnt in ſuch an houſs; they 
| ſhall go with the houſe, by whatever title holden ; for the one is 
inſeparably incident to the other. H. Ley 5. a. 
2. Lord and tenant by fealty and homage, the lord releaſes his fealty, 
this is void; for fealty is incident to homage. 7 E. 4. 11. 

An office of ſkill and diligence, or an annui confilio impendenda, 
* not be forfeited by — for treaſon. F. 5 po a. "i 

4. Leaſe of a manor, 4. 55 * paw the exception is void, for it is 
— of the thing demiſed. Dy. 

5. See 31 E. z. . br. Incident 34. Co. Lit. 93, 251. 

Plow. Com. {xd 181, 215, 216. Skin. 491. 
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Hob. 171. But a thing certain may be diminiſhed the! not wholly made 
TER 4 G. Hb. 171. Sec Cv. Eig. 255. 2 G. 


23. J. 51.8. 55.4. 
2. Liberam are doch words of art, and 10 neceflarty e 


quired, — expreſſed — | or amounting 1 
2 | 


„ 


] 
p 


caſe I ſhall recover all the meſne 


- 


as much; as if a man gives lands to a man with his daughter in connubis 


' foluto ab omni ſervitio, &c. yet there 2 in this caſe but an eſtate for 
life, for ſeeing that theſe words in liberum maritagium create an eſtate of 


inheritance againſt the general rule of law, the law requireth that they ſhould 


be legally purſued. Co. Lit. 21. b. 


0 


3. If divers parcels of lands be contained in a deed, and ſeilin is deli- 


vered of one parcel according to the deed, all the parcels paſs; though he 
faith not (in name of all, &c.) becauſe the deed contains all. So if there 


| be divers feoffees, and livery of ſeiſin be only [to one. If a man make a 
charter in fee, and deliver ſeiſin for life ſecundum. formam chartae, the 
whole fee paſſeth; for it ſhall be taken moſt ſtrongly againſt the feoffor, 


Sc. Co. Lit. 48. a. N ; 
4. See 2 Co. 55. 6. Cro. Eliz. 255. Cro. Ca. 1 7 Cro. Elix. 131. 
Cro. Fac. 175. 3 Lev. 339. 2 Vent. 142. 1 Mod. 27. 6 Mod. 66. 


Salk. 346. Skin. 531, 543. 544. 545. Dal. 5, 30, 57, 79. 2 Ro. 
; Ar. 65. . Co. Lit. 6. a. 299. 2. 830 | FP 


J. Vat roles, Crus to be- Arenen comutitatexs rationis.” To be 
with equity and moderation, &c. | Quae non valent fingula, juncta juvant. 


195. | In conſonili caſu conſimile debet eſſe remedium. 


JE rule, Ubi eadem ratio, ibi idem us, and Hard. 65. 


1. FF one diſſeiſe me, and cut the trees, graſs, , og, other emblements 
7 growing upon the lands, and after I re-enter, I ſhall have an ac- 


Cc. for after my re-entry, the law, as to the diſſeiſor and his ſervants, 
1 the freehold all along to have continued in me; but if my diſſeiſor 


tion of treſpaſs againſt him vi et armis, for the trees, graſs and emblements, 


maketh a feoffment in fee, gift in tail, leaſe for life or years, &c. and af- 


ter I re- enter, I ſhall not have treſpaſs vi et armis againſt them, who come 


in by title, for the fiction of law, that the freehold. continued in me al- 


ways, hath not relation to make one, who came in by title, to be a wrong 
doer vi et armis; for in fictione juris ſemper aequitas; exiftit, but in ſuch 

* all the ts againſt my diſſeiſor in the ſame 
manner, as a diſſeiſee ſhould have recovered in an aſſiſe at common law, 
before the ſtatute of Glauceſter, cap. 1. damages only againſt the diſſeiſor. 


Alſo it is to be preſumed that the feoffee gave a conſideration to the diſ- 


ſeiſor, 5 that is the reaſon he ſhall, be charged with all, &c. 11 Co. 
I. da. 5 | ; . : , | . 0 UB, tors bg 
. 2. Diſſeiſor is diſſeiſed, and the firſt. diſſeiſee re- enters, he ſhall not have 


an action of treſpaſs againſt the ſecond. diſſeiſor; becauſe that the fiction of - 


law, as to the actions, extendeth only to the firſt diſſeiſor; and if I might 
Yb here the ſecond diſſeiſor, he would be twice charged, &c, 11 Co, 
KA | uy. ins 


3. See rules, Equality is equity. Nemo debet bis punirj, Ge. 


"and Equity. 1345 


Pp e 197. In. 
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I 197:  Infininum i in jure reprobatur. 
8 rule, Low fooou julice and truth, bee. Hob. 155. 


1 Gn Inheritances may lineally deſcend, but not + aſcend. 


"HERE is father, uncle and ſon, the ſon purchaſeth lands in ſees 
ſimple, and dies ſans iſſue, living his father; the uncle, and not 
the father, ſball have the lands as heir to the ſon, yer the father is neater 
of blood; 'becauſe it is a maxim in the law, that inheritances may lineal- 
ly deſcend but not aſcend, Sc. Lit. ſet. 3. 
2. Only lineal aſcent in the right line is hibites wy not in the col- 
lateral. Quackbet baereditas naturaliter quidem ad Baereites baereditabiliter 
deſcendet, nunquam quidem naturaliter aſcendit.  Deſtendit itaque jus quaſs 
oſum quod cadens deorfum retta linea vel tranſoerſals, et nunquam reaſcen- 
dit ea via qua deſcendit pot mortem antereſſorum, a"latere tamen aſcendit alicui 
propter defectum haeredum inferius provenientium; ſo as the lineal aſcent is 
1 by law, and not the eollateral; and in the prohibiting the 
lineal aſcent, the common law is affiſted with the * o the twelve 
tables. Co. Lit. 11. 4. ; | 


I 199. ini bars equity 


I. — deſendant by a trick got the deed into bis hands, and burnt 

or cancelled it. The court ſaid, where deeds are ſuppreſſed, om- 

nia prugſumuntur, and would not direct a trial at law, which had not been 
denied, had not the defendait been guilty of fraud. 1 Chan, Cu. 293. 

2. The plaintiff having made falſe pretences of love to the defendant, 
and debauched her, and got her with child, gave a A ro of 500l. condi- 
tioned for payment of 50]. no place was appointed wh <= Þ % 
wherefore he brought his bill, ind offered to bring the, 5 5 0 into court, but 
the court would not grant an injunction. 2 Chan, Cu. 15. 

3. The plaintiff defendant rm matriet' two. daughters of Es. 
on his deceaſe there were ſome lob s concernitig ſome accounts be- 
tween the plaintiff and the father, put gate th 2 bundle and ſealed up by 
two perſdns then preſeut, and delivered to the defehdant to be ſafely ve 
be being told they were matters of concern; and there being now an ac- 

count decreed' of the eſtate of J. g. Which was to be equally diſtributed 
between the plaintiff and defendant, the defendant demanded, as due from 
the plaintiff ta his father's eſtate, for diet, Oc. 25007. but it appeared on 
proof, that the defendant had altered the bundle, and diſplaced the papets, ke 
chat it could not be known what fg ot had been taken out; and the ma- 
ſer having reported that the d had ſup the evidences; the 
court therefore difallowed the defendant's 3 mand againſt the plain- 
tiff, though he ſwore he had produced all, and though they appeared to 
be "half-yearly accounts relating to one another, and not one miſſing; 
but the account carried down to within a little time of the teſtator's 
death ; and though the lord chancellor declared himſelf fatisfied, that all the 

, * papers 


papers were 3 yet 7 the reaſon aforeſaid he wholly e Aiallowed 
the demand. 1 Fern. 424. | 

4. The bill was to call the defendant, the phaintifs ſteward, to an account; 
the defendant, by way of plea, infiſted the plaintiff ought not to be relie- 
ved in this court. iſt, For that ſhe had brought a bill here before, and 
alſo ſued at-law for the ſame matter, and on election choſe to have the 
bill diſmiſſed, and not. having ſucceſs at law would now reſort” back to 
equity. 2dly, For that ſhe had in a violent manner ſeiſed the defendant's 
writings and evidences, and even imprifoned his perfon: and detinue of 
charters is a good plea in account at law, and ought to be fo here; and that 
though the plaintiff might alledge the trunk reſtored, . yet that ought not 
to excuſe z for ſuch violent ſeiſure is evidence of the plaintiff's deſign to 
take from the defendant ſome material papers, and when ſhe had got them 
it is to be preſumed ſhe took them, and it is not to be expected that the 
defendant ſhould prove what papers the plaintiff took, Cur” : As to the 
firſt objection, diſmiſſion on election is not peremptory, no more than a non- 
ſuit at law; and as to the ſecond, though ſuch proceedings are not to be ap- 
proved or eountenanced, they cannot amount td 'a' forfeiture of the 

right, which the plaintiff — to call her ſteward to an account; and tho 
detinue be a good plea at law in bar of account, yet it is not good to ſay 
the plaintiff did once ſeiſe his papers or wiritings, but it ia the detinue of 
— which makes the plea good; and as to the impriſonment, tlie defendant 
hath his remedy by action; but a man may ſurely juſtify detaining his ſer- 
vant who was taking away his goods; the court therefore ordered, that 
Whereas there was a conſiderable ſum, of money in the trunk, that the 
money as well as the writings ſhould be reſtored ; for though the defendant 
might be greatly in the plaintiff's debt, yet (he was not to levy her own debt 
after that manner, and ordered the defendant to anſwer, 2 Vern. za, 33. 
5. See 1 Chan. Ca. 96, 1155 209, 2 2 Chan, Ca, 15, 102. 1 Fern. 
33. S. C. Max. Eg. 6 3 . Vern, 426. 

6. See alſo rules, He, who hath dine iniquity, ſpall not have equity, ts, 

who will have equity, muſt do it, I alan, Jpollatrit, Ge. Wherever "there 
is TR vert, Cc. | | 2 


200. Injuria non procfumitir. . 


«77, ſhall rather be intended he cometh to the deed by HEY that 
wrongful means, Lit. ſect. 377. N ſome proof, &c, contra. 
2. Omnia praeſumuntur legitima facta, donec ; probetur In contrarium. In- 
Juria non praeſumitur. Co. Lit. 232. b. 


3. Vaere de dubiit, quia' ber rationes ber venitur al {pos rationeni, 
Lit. ſect. 377. 


4. Ses rule, Fruus non eft pracfumenta, 


201. In majore Janne. continetur minor. 


Ver 5 Co. 114, Wade's caſe, 
V2. See allo the 1 Oe a aue, ap minus. 


W ; 


202. In- 


— 
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202. In maxima potentia minima licentia. 
1. F tenant after poſſibility of iſſue extinct, and tenant for 
I life, though by expreſs grant diſpuniſhable of waſte, Ic. ſhall be 
reſtrained from pulling down of houſes or defacing a ſeat. 2 Chan. Ca. 32. 
Gilb. 127. Salk. S. C. So of a jointreſs. Nel. 190. So of tenant for 
life, Nelſ. 220, 221. | | | 
2. A bill was preferred in favour of an infant in ventre ſa mere, to re- 
ſtrain waſte, | decreed, and an injunction granted. Prec. Chan, 50, 
Barn. 274. And waſte and deſtruction being of this ſort committed, 
was decreed to be repaired by the party, though diſpuniſhable of waſte. 
Ty Prec. Chan. 454. And ſuch muſt not ſuffer premiſſes to run out of re- 
pair. Ne{/. 190. Mildmay's caſe. 1 Co. 175. Hob. 1 59. For there is nothing 
more contrary to liberty than ——— nor to. diſcretion than fooliſh- 
neſs. In maxima fotentid minima licentia. Hob. 1 59. Eft quiddam per- 
Fectius in rebus licitis. And St. Paul himſelf faith, all things are lauful, 
| -but all things are not expedient. See his firſt Epiſtle to the Corinthians. 


3. See rule, Eſ quiddam perfectius in rebus licitis, 
Pp vietols 3 | General. | 


11 17 Hebe thidie 8 fuppreſſio veri, or ſuggeſtio fulſi, the releaſe, 
207 VV. c. ſhall be void. 1 Vern. 19, 20. . : 


u | & Particular caſes. 15 | 
2. Three daughters being equally intitled as co-heirs, the huſband of one 
fearing to be in law, and being made to believe he ſhould. pay coſts, re- 
leaſed his ſhare to the other ſiſters, who were to bear the charge of the 
ſuit; his ſhare amounted to above 1000/. this releaſe was ſet afide, and 
| bh caſe cited, that miſapprehenſion of the party ſhall avoid his releaſe. 
3 The bill was to be relieved againſt a purchaſe made by defendants 
from the plaintiff's father, ſuggeſting he had been circumvented and im- 
poſed ppon ; the defendants inſiſted upon their purchaſe, and ſhew that firſt 
ete Were artieles, and then conveyances purſuant thereto, and a fine; 
and that the father ſeeing the plaintiff uneaſy thereat, took a releaſe from 
him of all his right. Notwithſtanding all this, the lord keeper ſet the pur- 
chaſe aſide; it appearing art was uſed with him, &c, 1 Fern. 208. 
4. The Ad Wel out execution in breach of an injunction of this 
court, and the bailiffs who ſerved it, having hoy a place in a wall made 
up again with bricks, wherein was hid 1 50. took it away, and did great 
ſpoil in the plaintiff s goods; the order by the late chancellor was, that the 
defendant ſhould make ſatisfaction; and now this matter coming before the 
lord keeper, it was ſaid the plaintiff ought to. ſeek his remedy againſt the 
officers, but the order was confirmed ; for it would be an idle thing to 
put a thief to his oath to accuſe himſelf 5 for he, who has ſtolen, will 
not ſtick to forſwear it; and therefore in odium ſpoliatoris, the oath of the 
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party ſhall be a good charge upon him, who hath done the wrong. 1 Vern. 


207. 
5. 


20, 32, 452, 467, 294. 


See ; (Bay. Ca. 96, 154, 293, Hol 99. 1 Vern. 49, &c. 53, 19, 


2 Vern. 561, 308, 32, 129, 29g. 2 Pe. 


Will. 680. 1 Vern. 53. S. C. Fra. Max. Eg. 6, 129. Prec. Chan. 7. 


6. See alſo rules, Iniquity bars equity. Wherever there is ſupprę 
&c. He, who will have equity, 
quity, ſhall not have equity. 


204. In odium ſpoliatoris, the oath of the 
 fhall be a g 
wrong. 


S rule, caſe 4. 


ood charge upon him who 


parry wronged 
the 


ath done 


# 


o vert, 


muſt do it. He, who hath committed ini- 
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205. In praęſentia majoris ceſſat potentia minoris. 

1. "PHE pope formerly, being conſidered as ſupreme ordinary over all 
other ordinaries, uſed to viſit, correct, diſpence, and tolerate with- 

in every dioceſe of this realm ſole, and he uſed to make appropriations, /ans 


the biſhop. And theſe matters were then taken for good, or at leaſt ſuf- 
fered. And the biſhop, who was taken but for an inferior ordinary, never 
contradicted it: but it was uſed and accepted as good; for in praeſentia ma- 
Joris ceſſat potentia minoris, and ſo appropriations made by the pope ſole 
ſans the ordinary, were taken as good. The caſe in quare impedit 29 E. 3. 


was cited, brought by the earl of Sarum agai 
where the appropriation was pleaded, ma 


of the king, 


_ . 


e by the apoſtle, with the 
out mentioning the ordinary, and was allowed good; and 


prior of Montague, 


nt 


many caſes of like ſort were cited, and the pope uſed. to make proviſions 
before the ſtatute 25 E. 3. reſtrained him ;' where the proviſor was in with- 
out any admiffion, inſtitution or induction, for or by means of the biſhop, 
and ſo the pope's authority, being taken as abſolute, bound the biſhop as Bis 
inferior; and ſuch authority and jdriſdiction as the pope uſed in this realm, 
was acknowledged by the parliament 2nd 25 H. 8. and other ſtatutes, to 
be in the king, ſo that he had that juriſdictlon, and lawfully might uſe all 


ſuch as the pope was accuſtomed to aſe within this real 


m; and from 


king the fame authority deſcended to his ſon and other fucceflors to 


crown. And he, E. 6. being ſupreme ordinary, mi 
e. of his own authority and juriſdiction ſaus the 
fect in the principal caſe, he 6 in h 
naſtra regia ſuprema, &c. Plow. Cotti. 498, Cc. 


ſans conſent of the patron, 498. 4. b. 500. a. 


put theſe words in his 


that 
the 


t and did appropriate, 
6p ; and to ſuch ef- 
arter, authoritate 


ch 


t it could not be 


2. All the judges declared the law to be, that a reſignation by the dean 


of Wells to the king, was good 
as if it had been to the biſhop, and the deanary was void by 
.498. a. For in praeſentia majoris ceſſat potentia minoris. 
But an appropriation cannot be made without the 
tron, becauſe the patron hath a temporal inheritance in the advowſon, 


3. 


Qq 


conſent of the 


* 


and effectual, as to the head of the church, 
it. Plow, Com. 


ta 


b * . 
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is to ſay, a fee-ſimple, which the ordinary, nor in antient time the pope, 

could not take from him, nor alter without his conſent ; but in appropriations 
the patron is a party, and the ordinary is the agent, and does all what he 
does, in this matter, in execution of what the patron hath ordained, and is 
all intended to be done at his requeſt, as the benefit is his. The king is 
ſupreme patron as king, and not in reſpe& of the ſupreme juriſdiction which 
the realm, by the ſtatute, hath acknowledged in him, and which the pope 
exerciſed before, 499. 4. b. 500. a. And the king by this prerogative may 
provide to a church and diſpence without juriſdiction, &c. 500. 4. 503. 4. 
and appropriate as ſupreme ordinary, by his eccleſiaſtical juriſdiction, 501. 4. 
If the king found a church, hoſpital or free chapel donative, he may ex- 
empt the ſame from ordinary juriſdiction, and his chancellor ſhall viſit the 
ſame, nay, if he found the ſame, without any ſpecial exemption, the or- 
dinary is not, but the king's chancellor is to viſit them; and as the king may 
create donatives ſo exempt, ſo he may by his charter licence any ſubject to 
found ſuch church or chapel, and to ordain that it ſhall be donative, and 
not preſentable, and to be viſited by the founder, and not by the ordinary. 
Co. Lit. 344. 2. Nay if the meaneſt ſubject erect and endow a chapel, 
hoſpital, &c. he is the natural viſitor and not the ordinary; for the party 
comes not in by means of the ordinary, but by the appointment of the 
founder, Cc. See Gilb. 181, 178 to 183. Show. Parl. Ca. 51. 4 Mod. 
112. Co. Lit. 96. Skin. 484, 494. Fitzh, Nat. Breu. 42. (A.) (B.) 
Pal. 451. 13 Co. 11. Elf. OG.. 26. 1 Pe. Will. 326. 3 Ley 212. 
Skin. 502. Fitz. Abr. Excom. 9. 1 Mod. 12, 260. 2 Mod. 257. S. C. 
Mo. 755, Ha. Anal. 19. 1 Ju. Eccl. 5. b. 26. 2 Fu. Eccl. 182, 481, 

r. 486-70 499. j | 


206. Intention being clear, all means, without which that 
cannot be attained, muſt be ſupplied by a court of j uſtice. 


1. A Man is ſeiſed of divers manors, lands or tenements in fee, of 
| ſocage tenure, and by his will in writing deviſeth all his ſaid manors, 
lands and tenements to his ſiſter and her heirs for ever, (except out of this 
general grant my manor of R. which I do appoint to pay my debts) and 
made two executors by name, and died, and one of them died, and the other 
took upon him the charge of the executorſhip, and ſold the manor to R. 
in fee for 300/, for the purpoſe aforeſaid ; and, by the opinion of the 
court, he well might, and that by reaſon and circumſtances this was the in- 
tention of the teſtator, and not to leave the reverſion to the heir, but to 
truſt his executor with the ſale for the ſpeedy payment of his debts. Dyer 


r 8 
2. See 1 Chan, Ca. 177. 2 Leon. 220. 
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207. Intention being ſecret and not declared, it muſt give 
day to the legal intent. 


1. . Sr E teſtator made two. executors, and deviſeth to them refduum 
I. Honor, &:. after the debts and legacies paid; one of them died, 
and his adminiſtrator ſued the ſurviving executor, to have a moiety of the 
ſurpluſage. The defendant inſiſted they were joint deviſees, and took the 
reſidue as legatees, and not as joint executors. Lord keeper decreed pro 
quer, for in caſe of executors the teſtator intended an equal ſhare to his 
_ executors : and by chief juſtice Roll's advice it was decreed, that where a 
deviſe was to two equally, notwithſtanding the word _ „the deviſees 
were jointenants, yet the intention prevents the ſurvivorſhip: the cauſe was 
diſputed, but to the diſſatisfaction of the bar decreed ; for where the inten- 
tion is ſecret and not declared, the ſecret intention muſt give way to the legal 
intent. 1 Chan. Ca. 238, 239. | | 
2. The caſe was, The father ſeiſed in fee, mortgaged the lands, and alſo 
gave a ſtatute to pay, &c. and made his will, and deviſed 500/. to his daughter 
and died; the mortgagee took ſo much of the perſonal eſtate in execution 
on the ſtatute, that there was not ſufficient aſſets left to pay the legacy; de- 
creed the daughter ſhould have relief againſt the heir, he being eaſed out of 
the perſonal eſtate, which was liable to her legacy. Lord chancellor: Where 
the heir is indebted by mortgage made by his father, or by other means as 
heir to his anceſtor, the perſonal eſtate in the hands of the executor ſhall 
be employed in eaſe of the heir; but if no aſſets to pay other creditors, or 
other end of the teſtator, or his legacies, the heir ſhall not turn his charge 
on the perſonal eſtate. In this caſe here was ſufficient to pay the debt by 
the mortgage, &c. and the legacy out of the perſonal eſtate, and when both 
can be ſatisfied, both ſhall be fatisfied, and the contrivance to make the 
perſonal eſtate liable towards ſatisfaction of the mortgage (looks like a 
fraud) and ſhall not prejudice the legatee, but ſhe ſhall have recompence 
againſt or upon the mortgage, though originally not liable to her. 
And my lord cited ſeveral precedents decreed upon the ſame reaſon, 
2 Chan. Ca. 4, 5. OF: | „„ 

3. Privacy in making a will, or looſe words to hide the teſtator's in- 
tent, or to keep the family quiet, &c. are not to be regarded, much leſs 
to be taken to amount to a revocation, 3 Chan. Ca. 81, 82, 88, 117, 
127. | SN 
4. See rules, Equity to execute the intent of the parties. Law regards 
the intent of the parties, e * 


208. Intent without act not puniſhable. 
I. Fi purpoſe or intent of a man without act, is not puniſhable by 
he law; ubi non eſt lex, ibi non eft tranſgreſſio, quoad mundum. 4 Co. 
16. | 


God only can ſearch the heart, and know the thoughts of man ; for the 
thoughts of man are deceitful above meaſure, much leſs can one man dive 
into the thoughts of another ; for they are unſcarchable and paſt finding 


out 
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out, nothing being more inconſtant and deceitful, ſo as they can only be 


eſſed at by overt acts, and that with great 88 and therefore human 
y 


ws can go no further than to judge of the intent by the act. 

2. See rules, Law regards the intent of the parties. Uſury odious in law, 
Equity is to execute the intent of the parties. EO. 
209. Intereſt reipublicae ne maleficia remaneant impunita. 

„ General. 
1. PEreai unus ne pereant omnes. 4 Co. 124. b. 


Particular caſes. 
2. The defendant prayed that ſeveral notes or writings, appearing to be 


forged by the plaintiff in the defendant's name, might be torn or obliterated. 
The ſolicitor general ſaid that it could not be, but that they muſt be kept, 


that the king may proceed againſt the criminal. 1 Vern. 66. 


3. On a Certiorari was returned a conviction upon 43 Eliz. cap. 7. ſet- 


ting forth, Whereas complaint has been made unto us, &c. by Sir R. B, that 
the defendant in the night-time cut down divers lime-trees of the ſaid Sir R.B, 


Fc. the juſtices awarded that he ſhould pay ſo much for damages. The 


defendant was ftiled Gent. in the order; and one objection was, that a 
Gentleman was not within the ſtatute, which ſpeaks of Vagabonds, and ſuch 
baſe people, and inflicts a baſe puniſhment, viz. whipping, which the 
law never intended for gentlemen. Cur” : Whether the detendant be a 
gentleman, or not, is not material ; for if a man of quality will do a 
baſe or mean thing, there is no reaſon or juſtice why he ſhould be exempt 
from the puniſhment ; the quality of the offender is rather an aggravation 
than a leſſening of the offence. Salk. 181, 182. | 

4. Spencer, biſhop of Norwich, and others, were puniſhed for receiving 
money, &c. from the French king, which drew them without the king's 
licence, to yield up caſtles and forts in France committed to their cuſtody. 

Inſt. 144. : 
l 5. The ſpiritual court may puniſh a biſhop for any offence againſt 


the duty of his office, as a biſhop, and as it relates to that; for eccleſiaſti- 


cal perſons are ſubje& to the canons z and as the clergy are under different 
les and duties, it is reaſonable they ſhould be puniſhed in the eccleſiaſtical 
rts, and particularly if it be a matter not cognizable at law; and it is 


reaſonable and fit the clergy ſhould have a power to cleanſe their own body 


from ſcandalous members. Cawdry's caſe, 5 Co. De jure regis Eccl. 6. 
See Lator's caſe in Dav. 84. and biſhop of St. David's caſe in Salk. 
294. And as it is reaſonable and fit they ſhould thus do, it muſt be 
unpardonable if they. do not uſe this power to ſo good a purpoſe, &c. 
2 Ju. Eccl. 364, 365. See alſo 1 Lev. 238. and Ruſhworth's caſe in 
1 Ju. Eccl. 526. 2 Ju. Eccl. 323. 3 e 

6. See Fenk. 162, 166. 5 C. De jure Eccl. 27, 28. 4 Inft. 329. 
1 Keb. 39. Hob. 121. 5 Co. 74. b. 2 Ju. Eccl. 266, Cc. 362 to 372. 
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5 ' General te, "lends. leg np gd 
„ [Ei a alter 4 legitima diſpofitio de eo, 7 quis 15 mortem fiert 
velit. Swyn. 18. Orph. Leg. ſect. 2. And a will hath relation 
to the teſtator s death, and not to the making; for till his death he is maſter 
of his own will. 2 "Fw. Eccl. 35, Omne eee morte conſummatum. 
Co. Lit. 322. b. Et ultima —.— teſtatoris eft perimplenda ſecundum verum 
intentionem ſuam, &c, Co. Lit. 322. b. | 
2. It is againſt the rule of law to make a will void, if by any conſtruc- 
ton it can be made good. 1 Chan. Ca. 178. 

3. It a rule that a general clauſe i in a will is not to prejudice a parti- 
alan de di. Rep. Chan. 145. 

4. In teflamentis ratio tacita non debet Be ſed verſe ſolum ſpectari 
debent; for multa Falſunt movere mentem teſtataris quae nos latent, ideo per 
divjnationen mentis durum eft a verbis recedere. 2 Chan. Ca. 155. 

5. The Will is to bs taken PE ” Xe a ſcheme: 2 Mod. GS. A- 
cher and Vennon's caſe and fo. N 

6. No words are to be reject that. are. m_— of Sonification 2 Mod. 
Ca. 157, &c. 1 Chan, Ca. 178, * 131. Gilb. 11, 118, 133, 136, 
209. 

4 The Aft Mors 8 Intent i is to govern, and sc * not to be ad- 
| mitted, ibid. and 1 Chan. Ca. 79, 80, 178. vw and Shaw's caſe, 
2 Ju. Eecl. 44. caſe 9. 

8. The heir is to be favoured in doubtful "caſes. * See rule, Heir feonrcd 
in doubſſul caſes. 2 ju. Eccl. 44, 45. caſes 8. 10. 1 7 


Particular caſes. | 


9. A man ſeiſed of certain lands held in ſocage, had ie two Wirkt, 
A. and B. and deviſed all his lands to A. and her heirs, to pay unto B. a 
certain ſum of money at a certain day and place; the money was not paid. 
And it was adjudged, that theſe words, To pay, &c. did amount in a 
will to a condition, and the reaſon was, becauſe the land was deviſed to A. 
for that purpoſe, otherwiſe B. to whom the money was appointed to be 
paid, ſhould be remedileſs, er intereſt reipublicae, &c. and the leflee of B. 
;recovered the moiety of the land in ejectment. Co. Lit. 236. 6. 

10. A man deviſes ſeveral ſpecific legacies, and (int 47 to his grand- 
children, to be paid at 21 or marriage; and after deviſes that all his legac 
ſhall be paid in a year after his deceaſe. Cur' : The ſubſequent clauſe TE 
ſeems to contradict the payment of the legacies to the grand-children, in 
point of time, muſt be ſo conſtrued that it be not repugnant to the former 
clauſe ; and therefore the latter clauſe muſt relate only to the other ſpecific 
legacies given to the other legatees, and not to the S legacies. 

2 Mod. Ca. 154, 57, 58. See Cro. Ca. 293. 
11. A man deviſes 100 /, a- piece to his two grand-daughters, remitting 
all due to him for their maintenance; education is included. See caſe An- 
| | „ tis, 
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fits, Eſq Garter, — Gandy et ux, 27 March 1 17 34- 55 before the 


houſe of lords. 
12. A defect in a farrender of 4 büpybo to“ ike uſe cr 4 lift will, 


| 2 2 where it is for the benefit of the deviſor's children. See 


before the houſe of lords Lloyd verſus Barton, 18 Feb. 1715. 
5 3. Equity wil imply a truſt i in à will where there is fraud. og 
208, 20 
I4. "Wills to to KY uſes are favoured,” Gil 4. 601 in favour of ſtator 8 
children. Nelſ. 1 59, 160. 160 $193 965 „ 
15. It is a good will, tho wade in form of an ipdenture. | 1 Chon: Ca. 
248. Nell. 195. S. C. But a will is not good, fone « animo di ponendi, nr | 


a teſtament fine animo teftandi. Swin, . 19. 


16. Words in 2 will tranſpaſed in e contingent. remainders 
where the deviſor ſo intended. 2 Chan. Ca. 10, 11. 
17. The: witnefles to a will, even under the ſtatute of frauds, need not 
_ all at the lame time or _ or in one angther' g IIS Gilb. 
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verba ſolum ſpettari debent ; ideo per diuinarionem men- 
tis durum et a verbis recedere. | 


How to be ae according to the now of the «or. 


General. 


„Te whois s intent is to govern, and | artificial I'S not to be 1 
mitted, 1 Chan. Ca. 79, 

2. And it muſt not be made void if by any conſtruction of law, it 
can be made good. 1 Chan. Ca. 178. 

3 * oluntas donatoris eft oſervands. Poph. 132. 


23 al Conſonant” to the rules of law. 955 
wy © / The intention of the teſtator is to be purſued in the eee of 


5 | wills, as far as may | be conſiſtent with the ml of law. 2 Ju. Eccl. 4 


. Foraſmuch as in teſtaments the princi point to be conſidered, 1 A 
intent of the teſtator, the words 1 to ber Þ conſtrued, and applied to 
perform it. Reaſon and the duty of the judges require that there uy uch ex- 
poſition of the words made, that the intent of the teſtator and the law of 


che realm 1 obſerved. And chis conſonant to law and good equity. Plpw. 


Cons. 523. l. 
6. A remainder cannot be limited. to de epend upon a fer- Hmple. A 
man may diſpoſe at his will and pleaſure, & a. as it be according to the rules 


lags; Oro. Eliz. 525, 526. But one may not , deviſe againſt 1 the rules of | 


7 . 7 deviſed all his lands and goods, after his debts and legacies paid, 
to ?. Toby and Mary his children, ' equally to be divided between them. 
. Iſt, That only an eſtate for life paſſed; for * the yo 
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of the lands and goods are coupled together, and it is a deviſe of the goods 
for ever; yet for the lands, there being na words to paſs an inheritance, 
only an eſtate for life ur and tho' it, was objected that the deviſe of 
dhe lands Was after his debts and legacies paid; ſo that this is limited after ho 
hath made an end of. diſpoſing ; and was made to his children, of which 
his heir was one; ſo as that he intended to give as much to one ag to an- 
| other; yet the court held only an eſtate for life paſſed. - Papham ſaid it may 


be doubted if any land did paſs, in caſe he had a term for years in land, 


and ſo the deviſe of lands ſupplied; . and that only the term / ſhall paſs. 
2dly, They all conceived it was a joint eſtate, and that they ſhould not 
take in comman, for he doth not appoint a diviſion to be made; but 


Fenner (aid, that 2 Eliz. between Hyde and Sowthcoat, it was adjudged that 


a deviſe of lands to be vally divided was a tenancy in common, but here 
it is to two to be equally divided, and it is not certain that a diviſion ſball 
be made. Cro. Eliz. 330. ideo quaere. Vide 3 Co. 39. 6. 


1 To be collefted from the will itſelf. 
8. The intent of the teſtator is to be collected out of the written words, 
and nothing is to be admitted, in the conſtruction which is in any wiſe con- 
trary to the words; neither are words to be rejected which may be reduced 
to any legal conſtruction; yet if any words are contrary to law or inſenſible 


P 


ſuch words muſt be rejected. 1 Chan. Cal 79, 80, 178. 
To be talen together. 


9. The Muse to be taken together as one intire ſcheme. 2 Mod. Ca. 68 
to 80. Nel. 27. JJ GVV ( - 2% 25,9 
10. A, — clauſe in a will is net to prejudice a particular deviſe, 
1 Rep, Chan. 145. . „ nf ge” 
eee 1s 4 
11. One ſeiſed in fee of lands, deviſeth to another and his heirs ; and af- 
ter in the laſt part of his will deviſeth a rent to another of 40s. out of 
the lands, with a clauſe of diſtreſs; this is a good deviſe of the rent to 
one, and of the land to another; and yet the land was firſt deviſed. For it 
is the office of the court, ſo to place the words ſpoken at one time, as 
that one part may ſtand with the other; and that. the deviſe of the rent 
ſhall precede the deviſe of the land, and fo all repugnancy be avoided. 80 
where one deviſed a leaſe for years to his fon during all the term, but yet 
that his wife ſhould have it during her life: this was a good deviſe to the 
wife of the term, for ſo long as the ſhould live, and yet-at firſt he gave all 
to the ſon ; but the court is fo to expound the words, that the intent of the 
teſtator may be obſerved ; and that was, that the wife ſhould firſt have the 
term during her life, the ſon after. And ſo. the words of gift to the 
ſon, which were firſt, ſhall be laſt placed in the ſenſe; and the words for 
2 wife, which were ſubſequent, ſhall precede in conſtruction. Php. 
m. 523. 4. Lk | * „ 


55811 


o 


Where 


i56 The — Rudiments | 


ꝓ— — WO Ares HP K — 2 


8 8 — — 


$ - 
8, : - — 
1543 1 — 


12, Walmeſtey : 1 is a — way, when the words in a vin are . 
guous, ſo as the intent may not be collected, to expound the will accord- 


ing to the law, and ſo there ſhall not be any prejudice.. Cro. Elia. 743. 


- 13: Without words of condition, the judges have expounded the will 


to make a A; where the intent of the teſtator was ſuch, 1 


Com. 523. 6, 

8 1. 10 If a man bath lands in fie," and 30985 lands for years, and deviſeth 
all his lands and tenements, the fee-firmple lands paſs only, and not the leaſe 
for years: and if 'a 'man hath a leaſe for years and no fee-fimple lands, 
and deviſeth all his lands and tenements, the leaſe for years paſſeth; for o- 


 therwiſe the will ſhould be merely void. Cro. Ca. 293. 


75. See laſt 2 wie 10. 
21 uncertain. 


General. 


#7 A will KA be confirucd) according to the intent of the aevifor, 
where a certain intent may be collected; but where it is uncertain, it is 


void. And the intent of the deviſor ought to be collected from plain words, 
and not from words which ingender-confuſion ; and if it may not be col- 
lected * the words it is vs Cre. Elis. 743. 


. Particular. N, n 


17. A deviſe to two and haeredibus, ſo to eters eiae in D. is 
void, for the incertainty; for it cannot be known whom he 8 to 
be the beſt men.  Cro. Eliz. 743. 

18. One infeoffed his two ſons to the uſe of himſelf — life, pub after 
to the uſe of them and their heirs, ad ultimam voluntatem ſuam 'perimplen- 
dam; and after deyiſed to Sharpe in fee, Gaudy held that Sharpe ſhould 
take nothing ; for an uſe cannot be limited upon an uſe: but the words ad 
performand ultimam voluntatem are void; and to that opinion Clench a- 
greed, but Fenner en rer it was adjourned, Crs, Eli. 382, 


383. | | 


What a good avi by aa est 


19. One deviſeth all his goods to his wife, and after her deceaſe, that his 
ſon and heir ſhould have the houſe ; though there. be no deviſe by expreſs 
words made to the. wife, but by implication only, as the heir may not have 
it during the life of the wife, ſhe ſhall have it — life, OS: 6 to the 
intent of the deviſor. Plow. Com. 522. 4. 3. 


wap 8. We heir to ze favoured. 
20. The N in a will being ambiguous, and capable of a conſtruRion 
in favour of the heir, is to be ſo conſtrued. 2 Ju. Eccl. 4 
21. Agreed by all the judges, that the words in a will, hh Aifoherit 
the heir at common law, ought to have an apparent intent, and not to be 


| ambiguous and doubtful ; and that the intent ought to be collected out of 


I | the 
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the words of the will; and not from any foreign intendment or averment. 
Cro. Ca. 369. | ; | 

22. The deviſor ſuppoſing he had power to diſpoſe of the inheritance, 
deviſeth the ſame, and ordereth incumbrances to be diſcharged thereout ; af- 
terwards it turning out that the eſtate could not paſs according to the deviſor's 
intention, it ſhall not, though in favour of the heir, be conſtrued he in- 
tended to ſaddle his other eſtate with theſe incumbrances. 2 Ju. Eccl. 45. 

23. Ejectione firmae, ſpecial verdict found, wherein the caſe was, Bi- 

þ being ſeiſed of divers lands called Hayes lands, extending into two vills 
Cokefield and Cromefield, deviſed all his lands in Cokefield, called Hayes lands, 
to J. his youngeſt ſon, and his heirs; and after, in another part of his 
will, he willeth, that if his ſon JF. dieth without iſſue, that his wife 
ſhould have Hayes lands, and dieth ; J. alſo dieth without iſſue. And 


whether the feme ſhall have Hayes lands in Cromefield, or only that in Coke- 
field, was the queſtion? And it was reſolved by the whole court, that ſhe ſhould 


only have that which was in Cokefie/d ; becauſe there was no more deviſed to 


the youngeſt. But Popbam ſaid, if the deviſe had been to the eldeſt fon, and 


that if he died /ans iſſue, that his wife ſhould have Hayes lands; there 
peradventure ſhe ſhould have all, becauſe the eldeſt ſon had all; the one 
part by deviſe, the other by deſcent; and ſhe ſhould have all which he 
bad; wherefore it was adjudged accordingly. Cro. Elz. 674. 


24. See rule, Ultima voluntas teſtatoris eſt perimplenda ſecundum veram“ 


intentionem ſuam. | | 

25. See alſo 1 Chan. Ca, 60, 166. Mo. 145. 2 Chan. Ca. 155. 
3 Chan. Ca. 81, 87, 88. 3 Chan. Ca. 117, 127. 10 H. 8.9. 1 TInfl.g. 
1 Mod.. 57. 3 Lev. 71, 304. 1 Je. 137, Lat. 34-9. 2 Leu. bg; 104 
1 Mod. 189. Salk. 228, 237, 231, 347. Telv. 73. 2 Leon. 147, 221. 
3 Leon. 78. Plow. 28, 344. 2 Mod. Ca. 57, 58, 77. Poph. 131, 132, 
144. Gilb. 11, 118, 131, 136, 209. 1 Chan. Ca. 309. And. 29. 
3 Lev. 180, 181, 373. 3 Mod. 290. 2 Lev. 56, 156. 3 Cre. 52. 

1 Cro. 3 56. Lat. 40. 2 Chan. Ca. 10, 11, 155. Nel. 27, 159, 160, 


354, 403, 433. 3 Cro. 359, 679. 2 Vern. 545, 2 Sid. 126, 136, 149, 


151. 2 Mod. 9, 292. 1 Vern. 2 50. Hob. 65. 1 Leon. 2 51, 254. Co. 
Lit. 111. a. Ow. 141. Fitzh, Nat. Brev. 198. 6. 3 Cre. 128, 387. 
2 Vent. 368. 1 Mod. 272, 308. 1 Vern. 30, 199, 208, 246, 302,332, 


381, 431, 468, 470, 512, 522, 538, 546, 553, 573, 620, 638, 653, 


666, 667, 686, 740. Sin. 147, 182. Ben. 35, 204. 2 Med. Ca. 
39, 93, 154. Hob. 18. 3 Co. 20. 5. | 5 


212. In things of election the party is to ſhew that he 
| hath made it. ; 


Election. 3 


I. HREE tenements were deviſed to the wife in lieu of dower; and 

| after the huſband ſells one tenement; the feme may take the remain- 
der or dower, but not both; neither ſhall ſhe have ſatisfaction for the te- 
| | . nement 


td 
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nement ſold; for ſhe muſt take the will as it ſtood at the death of the te- 


ſtator. 2 Chan. Ca. 24. | — 


Of time of payment. : | "BY 

2. This was an action on the caſe on a promiſſory note, whereby the 
defendant promiſes to pay the plaintiff 237. at the day of marriage of the 
defendant, or the day of his death ; the plaintiff avers the defendant mar- 


. ried Lucy Greave, whereby the action accrued ; the defendant demurred ge- 


nerally ; the plaintiff joins. It was objected, that there being two days of 
payment mentioned (to wit) the day of marriage, and the day of death ; and 
the defendant being to do the firſt act, that is to pay the money; that he, 
according to the caſe of Sir Rowland Hayward, 2 Co. 3 5. has his election 


on which of the times he will make the payment. Lord chief baron Gilbert: 


I think in this caſe the defendant has no election, but muſt pay the money 
on his marriage; for Sir Rowland's caſe, and all caſes upon bonds and promiſſes, 
turn upon this general rule, That all contracts are to be taken according to 
the intent of the parties, expreſſed by their own words ; and if there be any 
doubt in the ſenſe of theſe words, ſuch interpretation muſt be made as 1s moſt 
firong againſt the grantor or obligor, that he may not, by his own obſcure word- 
ing of the contract, find means to evade and elude it. Therefore if a man 


grants a rent of 20/, or a robe to one and his heirs, the grantor ſhall have 


the election; for he is the firſt agent, by the delivery of the one, or the 
payment of the other, viz. he having, by his contract, undertaken to do 
the one act or the other, he has ſtill left it in his election to chuſe which 


he will do; but if a man grants a rent- charge to another out of his lands, 
it is but one act to be done, and the grantee hath two remedies, either 


by way of diſtreſs, or by writ of annuity ; for the grantor having granted 
it out of his lands, he hath charged his lands alſo; and having thus granted 
two remedies, it muſt be in the election of the grantee, who is to have the 
benefit of theſe remedies, which he will have. So in the caſe of Hill 
and Grange, Plow. 172. If a man make a leaſe for years, and reſerves a 
rent payable at Mrchaelnas and Lady-day, and there is a condition, that 
if the rent reſerved be behind and unpaid at the faid feaſts, and ten days 
after, that then the leſſor ſhall re-enter ; the conſtruction of ſuch leaſe hath 
been made, that the rent is due at the day, and the leſſor may diſtrain for 
it; but to ſave the condition the leſſee may tender at the laſt of the ten 
days; - becauſe thoſe are days of grace, given by the condition, that the 
leſſee may fave his eſtate by the tender; and therefore if he tender at the 


| laſt of the ten days, it is ſufficient ; and this is likewiſe the day for the leſ- 


ſor to demand the rent, in order to have advantage of the condition broken. 
In the caſe Boſvil and Coats, (1 Vent. 58.) the condition of the bond was, 
that the obligor ſhould bring the ſon and daughter of F. S. at their full 
age, to give ſuch releaſes as a third perſon ſhould require; the defendant 


| pleads the ſon alive and under age, to which the plaintiff demurs; and 


the demurrer allowed; for the force of the condition is not ſuſpended till 
they are both of age; becauſe it is not to be taken conjunctively but re- 
ſpectively and disjunCtively ; for the obligor undertakes that the daughter 
ſhall releaſe at her full age as well as the ſon, and if ſhe doth not, the con- 
dition is broken. And fo univerſally, when any perſon undertakes to pay 
money on two ſeveral contingencies; the natural ſenſe of ſuch contract * 
4 oF | | | that 
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that he muſt pay it at either of the ſaid contingencies, for the putting of it 
in, that he ſhall pay it at the one or the other, is for the benefit of the ob- 
ligee or promiſſee, that he may have his money at any of the contingen- 
cies happening; and this is the genuine fignification of thoſe words, and 
likewiſe that which is ſtrongeſt againſt the obligor or promiſſor; for if he 
would have the payment ſuſpended by both the contingencies, the promiſſor 
or obligor muſt take care, in expreſs words, to limit the payment after the 
happening of both contingencies. And there is an expreſs reſolution in the 
caſe of Sayer and Gleane, (1 Lev. 54, 55.) in debt on an obligation, that if 
a ſhip put to ſea, and either the goods or the obligor come ſafe, he ſhould 

y ſuch a ſum, over and above the uſe allowed by the ſtatute ; the defen- 
dant pleaded, that the obligor died before he returned. And it was ob- 
jetted, that the defendant had an election to pay at which of the contin- 
gencies he would; and that therefore the executors of the obligor were 
excuſed, becauſe their teſtator never returned fafe. But it was reſolved, 
that the law ſupplies the words, which ſhould firſt happen, and no prejudice 
to the executors of the obligor, becauſe it was the ſenſe of ſuch contract, 
that payment ſhould ariſe on either of the contingencies; but it is much 
ſtronger in this caſe ; becauſe the promiſe is to pay at the day of marriage, 
or day of death; now if the payment were not to be made at the day of 
marriage, that part of the promiſe were vain and idle, and to no purpoſe; 
for ſince tis certain all muſt die, the putting into the contract the day of 
marriage, would be altogether inſignificant, ſince, according to the defen- 
dant's expoſition, the payment could not be made on the day of marriage of 
the defendant, but muſt wait till the time of his death; and therefore judg- 
ment muſt be for the plaintiff. - G15. 249, 250, '251, 


O remedies, and how to proceed, and where general. . * . 
3. The plaintiff ſhall not be put to election before an anſwer put in, 
1 Vern, 103. EN . 
4. A plaintiff here may elect either generally to proceed here or at law; 
or ſpecially to proceed for part here, and the other part at law; but the 
court will judge of the reaſonableneſs of ſuch election. Gilb. 18 3. 


Either in one court of equity, or anot ber. 


F. The bill was brought here, and a plea to it allowed; the plaintiff de- 
clines it, and brings a new bill in the exchequer for. the ſame. matter; the 
plaintiff was ordered to, elect in which court, he would proceed; and if he 
elect to proceed in Scac' his bill here is to be diſmiſſed; if in this court, 
then an injunction is to be awarded to ſtay his proceedings in Scac', nifi 
cauſa, 2 Rep. Chan. 2 ee, e ee e 


— . 


l ur t nc io ENT at, lame e vc bon 
6. Where the plaintiff has a remedy to obtain the poſſeſſion of goods 
by trover, yet if thoſe! goods were only -by way of ſecurity, and conſe- 
quently there is a matter of account, the plaintiff is proper in taking his 
remedy here. Barn. 30. The ſame is where 'a pledge is of goods, or 
where there is 4 mortgage, the party is at liberty to take his remedy here, 
if he thinks proper. Barn. 29, ** 


7. By 
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7. By the antient courſe of the court, a perſon. might bring his action 
at law againſt the repreſentative of the deceaſed, and alſo his bill here for a 
diſcovery of affets. Though now his lordſhip faid it, was eſtabliſhed, that 
if the party proceeds in equity, it muſt be both for diſcovery and relief, and 
not to proceed both at law and in equity. So that the antient courſe is al- 
tered, and ſure with great reaſon, as equity on a diſcovery may relieve and pre- 
vent a double vexation and expence ; for diſcovery could only be in equity, and 
this means prevents the party the trouble of ſeeking relief at law on diſcovery 
made here. And where the party hath proceeded in both courts, ſeveral 
orders have been made, driving him to his election; and it is a general rule, 
that a perſon ſhall not be allowed to proceed both at law and in equity 
for one and the ſame demand at the ſame time. But his lordſhip alſo de- 
clared, that where the court ſees that the repreſentative is confeſſing judg- 
ments, that is a reaſon, thit the court will not require the party to make 
his election, c. And his lordſhip obſerved the preſent caſe was, that the 
original bill was filed 31 Ofober, and the anſwer came in 27 November 
following; and in the beginning of Michaelmas term a judgment was con- 
feſſed to Murray for 4000/7. and that the adminiſtration was in ſome meaſure 
granted to the defendant by leave of this court. The plaintiff had entered 
a caveat againſt it, though the ſame was after withdrawn. His lordſhip 
thought it the proper order, that the plaintiff ſhould make a ſpecial elec- 
tion, to proceed at law to recover judgment, and here for a diſcovery, and 
an account of aſſets, but that he ſhould not be at liberty to take out exe- 
cution without leave of this court, and ſo his lordſhip was pleaſed to or- 
der. Barn. 278, 279. | | 

8. See Plow. Com. 501, 6. 2 Chan. Ca. 200. 1 Chan. Rep. 44, 52, 
55. 2 Rep. Chan. 9, 21. 2 Chan. Ca. 87, &c. 1 Fern. 105, 298, 471. 


Barn. 391. | 
9. See alſo rule, Every man's deed or covenant to be taken moſt ftrongly 


—— 


| againſt himſelf. 


213. fointenancy odious in equity. 


| General, 
I, HE advantage of ſurvivorſhip is againſt 1 Chan. Ca. 
58. 1 Vern, 361. 1 Rep. Chan. 261. 1 Vern. 271. 2 Chan. 
Ca. 64, 65. 1 Vern. 425. bl 
2. Yet a truſt may ſurvive, as is the following caſe. 


Particular caſes. 


3. Upon a bill in the exchequer, the caſe was, the father of the defen- 
dant Rowel gave inſtructions for his will to be put in writing, that his meſ- 
ſuages and lands ſhould be fold by Howe and another, for payment of his 
debts and legacies, and made other executors, and died, without making 
any other publication of his will. One of the truſtees for ſale died before 
any fale, and now the ſurvivor and the heir were compelled to ſell, becauſe 
the lands were tied with a truſt which will ſurvive in equity. Hard. 
204. Lit. ſect. 169. Co. Lit. 112. ö. 113. a, Dy. 371. 1 Chan. Ca. 


Margin 295. 
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4. One having deviſed the ſurplus of his eſtate, after debts paid, to A. 
and B. B. dies. It was adjudged in the delegates, and decreed by lord 
North, and now confirmed by the lord chancellor, that it was a joint deviſe, 
and ſhould ſurvive to A. And his lordſhip's opinion was further, that if 
A. and B. had been executors, and A. had poſſeſſed a moiety of the goods, 
and died, it would have been all one. And the caſe of Cox and Quaintock, 
| was cited, where there were two joint executors, and one died, adjudged 
his executor or adminiſtrator ſhould not have an account againſt the ſurvivor. 
1 Vern. 482, But Note; The caſe Cox and Quaintock (which fee 1 Chan. 
Ca. 238. Finch C. B. 176.) was decreed to the diſſatisfaction of the bar; 
for where the intention is ſecret and not declared, the ſecret intent muſt 
give way to the legal intent. And if an adminiſtrator, then an adminiſtra- 
tor de bonis non muſt have it. | 1 

5. Three perſons being jointly intereſted in the truſt of a term for years; 
one of them mortgaged his third part, and the queſtion was, Whether the 
jointenancy was ſevered? And it was determined to be a ſettled point in 
chancery, that if H. makes his will, and deviſes his lands to one in fee, 
and after mortgages it to another in fee, this is not a total revocation, but 
the equity of redemption ſhall paſs by this deviſe. But Cowper lord chan- 
cellor held, that jointenancy is odious in equity; and that as to the caſe of 
the will, it might be for the benefit of the mortgagor, that his will ſhould 
not be revoked ; but that it is to the diſadvantage of the mortgagor that the 
Jointenancy ſhould continue; becauſe if it happen he ſhould die firſt, all his 
intereſt goes from his repreſentatives to the ſurvivor, unleſs it ſhall be con- 
ſtrued a ſeverance. Salk. 158. 

6. Two perſons having jointly ſtock'd a farm and occupied as jointenants, 
the bill was to be relieved againſt ſurvivorſhip, one being dead; and though 
& was actually proved in the cauſe, that the deceaſed was informed what the 
conſequence of the law*was-in caſe he ſhould die, and that he thereupon 
replied he was content the ſtock ſhould ſurvive ; yet the lord keeper was 
clear of opinion that the plaintiff ought to be relieved; and faid, if the 
farm had been jointly taken by them, and proved a good bargain, there the 
furvivor ſhould have had the benefit of it: but as to a ſtock employed in 
way of trade, that ſhould in no cafe ſurvive ; the cuſtom of merchants as 
to bills of exchange, is now extended to inland bills; and the cuſtom of 
merchants is extended to all traders to exclude ſurvivorſhip; and though it 
is common for traders in articles of copartnerſhip to provide againſt ſurvivor- 
ſhip, yet that is more than is neceſſary ; and he ſaid, he took the diſtinction 
to be, where two become jointenants or jointly intereſted in a thing by way 
of gift or the like, there the ſame ſhall be ſubject to the conſequences 
of law; but as to a joint undertaking, as in the way of trade or the like, it 
is otherwiſe, And decreed for the plaintiff accordingly. 1 Vern. 217. 

7. Thomas Goodwin being poſſeſſed of ſeveral leaſehold houſes for ſeveral 
terms for years, makes his will, and thereby deviſes the ſame to Aune his 
wife for her life; and after her death he gives and deviſes the ſame to Alice 
Buinian and her three ſons, to be equally amongſt them; it was decreed 
they took as tenants in common, though there was no mention of any 
diviſion to be made, or equally to be divided between them ; accordingly 
the plaintiff, who was adminiſtrator of Alice Buinian, and had brought 
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this bill for an acCount of the profits, had a decree for an account of the 
fourth part of the rents and profits for the time to come. Gib. 146, 147. 
8. See 1 Vern. 32, 35, 353, 482. Cro. Eliz. 743. 2 Vern. 63, 38 5, 
557. Dy. 371. Co. Lit. 112, 113. Prec. Chan. 491, 163, 164, 167, 168. 
Skin, 182. 1 Pe, Will. 96, 28, &c. 2 Show. 91. Cro. Ca. 5p. Cro. 
Fac. 416. Prec. Chan. 332. 1 Pe. Will. 14, 21. Barn. 390. Do. 
&. Stud. lib. 2. cap. 2 5. Prec. Chan. 120, 121, 124, 332. El.. Ob. 77. 
Barn. 423. 5 EE | | 


214. Jointure favoured in equity. 


As to value. 


Arriage articles recite that the lands covenanted to be ſettled, 
were 500 1, a year; though there was no expreſs covenant that 
they were ſo, yet decreed the deficiency to be made up. See caſe before the 


* x, 


| houſe of lords, Glegg and Glegg, 14 May 1728. 


2. This bill was to have a jointure which was defective in value made 
good, the huſband having covenanted that the lands were of 400 J. per ann. va- 
Ine, whereas in truth they were but 3 50/. decreed the covenant ſhould be per- 
formed in ſpecie according to the value then, and not as they are now; 
lands being every where fallen. But if the covenant had been 400 J. per 
annum, and ſhould ſo continue, then they ſhould have been made up to the 
preſent time; it was ſaid for the defendant, that this value was only in the 
firſt articles, and not in the ſettlement, where there is no covenant as to the 
value; and that the plaintiff ought not to revert back from the ſettlement to the 
articles, as the ſettlement was executed in lieu of them; and though the plain- 
tiff was an infant then, and ſo it was not her deed, yet her father accepted 
it for her. Sed non allocatur. 1 Vern. 217. Prec. Chan. 369. Abr. 
Eq. 221. caſe 8, + | | | 


Jointreſs not to diſcover or part with vritings. 


* The plaintiff, heir at law, brought this his bill for the deeds and wri- 
tings, which he alledged concerned his eſtate. The defendant inſiſted ſhe 
had a jointure of part, ſo ought not to diſcover or part with the writings 


until her jointure was confirmed. Cur” : Confirm her jointure, or you ſhall 


not ſee the deeds, 1 Vern. 479. 2 Vern. 501. | 


Title evifted. | | MS. 
4. A term may be ſet afide to let a jointreſs into her jointure ; aliter of 


a dowreſs. Prec. Chan, 65, 97. 


5. If F. S. gives a voluntary bond after marriage to make a jointure on 
his wife, and does it accordingly, whereupon ſhe gives up the bond; the 
huſband dies, and the wife is evicted, the jointure ſhall be made good out 
of the perſonal eſtate, there being no creditors ; for the delivering up of the 
bond by a feme covert could no way bind her. 1 Vern. 427. 


Agreements to be performed in ſpecie in favour of a juintreſs. 


6. J. S. before marriage articles to ſettle a jointure, and the marriage 
is after in confidence thereof had, but the huſband-dies before the ſettlement 


made; execution of the articles decreed, 2 Vent. 34 3. 


2 7. A. in 
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7. A. in conſideration of a marriage portion, articles to ſettle a jointure, 
but dies before the portion paid, or any ſettlement made; the wife admini- 
ſters, and ſo intitles herſelf to the money, and brings her bill againſt the 
heir to have the jointure. She ſhall have no relief, for ſhe ought not to have 
both. But the reporter puts a guaere, ſhe being intitled to theſe ſeveral 
demands in diſtinct capacities, and debts may hereafter appear to exhauſt the 
aſſets; and in caſe the huſband had actually received the portion, ſhe would 
have had it as his adminiſtratrix. 1 Vern. 463. | 
8. A. on his firſt marriage, ſettles to the uſe of himſelf for life; 
remainder to his firſt and other ſons in tail; the wife dies without iſſue. 
A. on his ſecond marriage, in conſideration of a portion paid, agrees to 
ſettle part of theſe lands, as a jointure, on ſuch ſecond wite ; the court 
will ſet aſide the firſt ſettlement as fraudulent againſt the jointreſs, who is 
a purchaſer for a valuable confideration, 1 Chan, Ca. 100. See Show, 


350. 7 1 
Reſulting truſt for ber. 


9. If a feme joins with her huſband in a fine and mortgage of her jointure 
lands, there reſults a truſt for her when the mortgage is paid, to have the 
lands. 2 Chan. Ca. 161. So ſhe may redeem, and if ſhe pays more than a 
third of the principal, her executor may hold till reimburſed. 

10. So if a jointure is made of lands in mortgage, ſhe may redeem, 
and her executor ſhall hold over till repaid with intereſt, 2 Vent. 343. 


Conſtruction for ber. 


11. A. being ſeiſed in fee, by indenture, in conſideration of marriage of 
his ſon, covenanted to levy a fine to certain uſes, but none was levied ; 
after he made his will, reciting this deed in his will, and deviſeth and con- 
firmeth all eſtates given and granted to his ſon in marriage according to the 
faid deed, Reſolved, The will had reference to the deed, and paſſed 
the lands and eſtates as were intended to be conveyed by the deed and fine, 
Sc. Show. 3 50. Salk, tit, Deviſe. Vide Cro. Eliz. 68. Cre. Fac. 148. 

12. See 2 Chan, Ca. 98. Prec. Chan. 65, 97, 369. Nel/. 388, 
13. See alſo rules, Law regards the intent of the parties, &c. Equity to 
execute the intent, &c. Heir favoured. | 


215. Ipſae etenim leges cupiunt ut jure regantur. 


1. |, Oraſmuch as the chancery bridleth the rigour of the common law, 

by giving actions and exceptions for remedies where by law none 
were, according to equity and conſcience, to maintain aequum et bonum, 
the common people term the chancery the court of conſcience, yet herein 
conſcience is ſo regarded, that law be not neglected ; for they muſt join 
hands in the moderation of extremity ; ipſae etenim leges cupiunt ut jure 
regantur, id eff, ut levi, facili ac benigna interpretatione temperentur, ve- 


reque dicitur nullus recedat a cancellarid fine remedio. 4 H. 7. 4. 2 Weſt's 
Prec. 176. b. 5 


2. See Co. Lit. 166. 4 167. a. U. Hob, 107. hs 
3. See allo rule, Cujus eſt diviſio alterius eſt electio, caſe 1. 
2 5 | 216. 1[t 
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216. It is the office of temporal judges to advance laws made 
for religion, according to their end, though the words be 


ſhort and imperfect. 
General. 


1 HE king's temporal courts have power derived from the crown, 
to ſuſpend the proceedings of the eccleſiaſtical courts by prohibi- 
tion, premunire, &c. if cauſe. Ha. Anal. 20. 

2. And they muſt always have an eye that the eccleſiaſtical juriſdiction 
uſurp not upon the temporal. 2 Inft. 615. 

3. And the temporal judges are not bound by the rules of the civil law, 
but are at liberty to follow their own rules, where the two laws differ. 

1. Pe. Will. 12. | 
4. And it is their office to advance all ſuch laws as are made for religion, 
according to their end, though the words be ſhort and imperfect. Hob. 

157. See Magdalen College's caſe, 11 Co. 66. and 2 Inft. 615, 616. 

F. For when any thing is uſed to the diſpleaſure of God, it hurteth not 
only the body but the ſoul. - And temporal rulers have not only the cure of 
the body but alſo of the ſoul, and ſhall anſwer for them if they periſh in 

their default. Doct. & Stud. lib. 1. cap. 32. "I 
6. The judges and ſages of the law, for matters in law, are called Conci- 
lium regis. Co. Lit. 304. a. b. Hob. 163. And the lord chancellor is 
| keeper of the king's conſcience, and controuls both courts of law and the 
eccleſiaſtical courts. * 1 Chan. Ca. 203. Gilb. 1, 1 Ju. Eccl. 526. 

7. If the eccleſiaſtical judges act contrary to law, may not this court 
(B. R.) oblige them to a& according to, or to purſue the law ? Is there any 
difference between granting a prohibition to ſtop them going wrong, and a 
Mandamus to guide them right? 1 Pe. Will. 47. The eccleſiaſtical 
Judges are in conſcience bound to know the temporal laws. Do#, & 
Stud. lib. 1. cap. 20. lib. 2. cap. 2 5. I Pe. Will. 12. | 


Particular caſes. 


8. If one be impriſoned by eccleſiaſtical authority, on complaint to the 
temporal courts, that he is impriſoned without cauſe, the temporal courts 
will ſend to have the body, and to be certified of the cauſe, which if the 
eccleſiaſtical courts do not, the temporal courts do and ought. to deliver 
him; for where the temporal judges ſee not a juſt cauſe of the party's . 
impriſonment by the eccleſiaſtical courts, the temporal judges (as being bound 

by oath) are to deliver him. 2 Inſt. 615, 616. 4 Inft. 329. 
9. Where this court (chancery) ſees reaſon to think there will be a 
miſapplication of the inteſtate's eſtate, and an abuſe and waſting to the pre- 
judice of an infant by a limited adminiſtrator, who is only a truſtee for 
the infant; this court is to take care that the infant be not prejudiced, 
Sc. 2 Fu, Eccl. 108, See The whole caſe much excellent matter. 
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10. In ſeveral caſes the king is bound by acts of parliament, though not 


named in them nor bound by expreſs words; as in all ſtatutes made to ſup- 


preſs wrong, to take away fraud, or to prevent the decay of religion; for 


religion, juſtice and truth are the ſupporters of the crowns and diadems of 
kings. And therefore, it was agreed 35 H. 6. 60. that the king ſhall be 


bound by the ſtatute V. 2. cap. 5. which was provided againſt tortious uſur- 
pations, though he be not named in the ſtatute, So in lord Berkley's caſe, 
low. it is adjudged if a gift in tail be made to the king, he may not 
alien to defraud him in reverſion, or his iſſue, but he is bound by the ſtatute 
de donis, and the act 1 Ez. to reſtrain eccleſiaſtics from waſting their poſ- 
ſeſſions, which were given to maintain the ſervice of God, ſhall bind the 
crown, unleſs ſpecial proviſion had been made by the ſame act to the con- 
trary. Et ſumma eſt ratio quae pro religione facit. 5 Co. 14. a. b. The 
| king being head of the common wealth, may not be an inſtrument to de- 
feat the proviſion of an act of parliament made pro bono publico. 15. b. 

I1. It was unanimouſly reſolved by the judges, That the act 13 Eliz. 
extended to reſtrain the maſter and fellows from conveying their poſſeſſions 
to the queen, tho” ſhe is not named expreſly in the ſame act; for the ge- 
neral letter of the act extends to her; and if ſhe ſhould be exempted, it 
ought to be by conſtruction of law, which cannot be for the reaſons in 
the ſaid act, v/z. the queen, lords and commons, have adjudged, as appears 
in the preamble, long leaſes made by colleges, Cc. are againſt reaſon; 4 
fortiori eſtates in fee-ſimple, &c. and the law, which is the perfection of 
reaſon, may not expound acts of parliament againſt reaſon. 2. The law 
hath adjudged theſe cauſes of dilapidations, to be to the decay of all ſpiritual 
livings, to the decay of hoſpitality, and the utter impoveriſhing of ſucceſſors, 
upon all which muſt enſue fearful and dangerous conſequences, viz. the de- 
cay of true religion, and the ſpiritual worſhip of God, &c. great ignorance 
of religion, and decay of chriſtian profeſſion ; for none will apply himſelf, or 
his ſons, or thoſe committed to his charge, to the ſtudy of divinity for nothing; 
and therefore it was unanimouſly reſolved, that the ſtatute which provides for 
the maintenance of religion, the advancement of ſound learning, and the 
relief of the poor, ſhall be extended generally according to the words, and ſhall 
bind the crown; and particularly this act 13 Elix. which fo provides. And 
out of theſe colleges, deans and chapters, &c. the church is as well tur- 
niſhed with grave and learned divines, for the inſtruction of the people in 
the true religion, as the commonwealth with learned men for better admini- 
ſtration of juſtice, as well temporal as eccleſiaſtical, which (true religion and 
juſtice) are the main pillars which ſupport the crown and king; and there- 
fore of all others the king who is perſona mixta, medicus regni, pater pa- 


triae, et ſponſus regni, who per annulum is eſpouſed to the realm at his co-- 


ronation, ſhall not be exempt out of this act by conſtruction of law; 
as it would be againſt reaſon, cauſe dilapidations, to the decay of ſpiri- 

tual livings, of hoſpitality, and to the utter impoveriſhing of ſucceſſors; and 
by conſequence draw on a decay of religion and juſtice; and therefore true 
it is, quod ſumma ratio eſt quae pro religione facit, and Weſt, 1. ult, Summa 
charitas eft facere juſtitiam ſingulis, et omni tempore quando neceſſe fuerit, 
which is to be underſtood, that the law will never preſume that any one 
Uu will 
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will do any thing againſt religion or any religious duties, &c. ſo in the 
caſe at bar the law ſhall never make any conſtruction againſt the maintenance 
of religion, advancement of learning, and maintenance of the poor, as the 
Stat. 1 & 2 Pb. & Ma. cap. 8. made for theſe ends, ought to be favour- 
ably expounded to bind the crown, &c. 11 Co. 70. 4. B. 71. d. B. The 
king is the fountain of juſtice and common right, he is God's vicegerent, 
and as ſuch can do no wrong. Rex hoc non poteſt facere, quod non poteſt in- 
fufte agere. Where a neceflary and profitable remedy is provided by any act, 
and for the ſuppreſſion of tort, it thall bind the king, as Nat. 13 E. 4. 
and Stat. De donis, &c. 11 Co. Magdalen College's caſe; vue tout le caſe. 
12. See Hob. 147, 157. Fenk. 162, 166, 233. 4 Co. 124. 4 Inft. 
329. 2 Inft. 615, 616. 2 Chan. Ca. 18. 1 Ro. 452. 1 Ju. Ectl. 158, 
160, &c. 327, 352, 353, 309, 429, Sc. a Ek, . 


217. Fudicandum eft legibus non exemplis. 
1. 7 T- muſt needs be, that examples not founded in lau can never be law- 


ful; ſo this rule needs no comment; for though communis error 
facit quaſi jus, yet it is but quaſi, and when the miſts of error are diſſipated, 
the meer appearances or ſhadows of law alſo vaniſh. 
2. See Vaugb. 27. Hob. 
3. See alſo rule, Communts error facit quaſi jus. 


218. Fudges in England are expoſitors of the Iriſh laws. 
| QB nul, Chancery not to be oufted of its juriſdiftim. 


219. Judges have always ſuppreſſed new and ſubrile inven. 


tions in derogation of the common law. 
' General. 


1 — wiſdom of the judges and ſages of the law hath always ſup- 

| preſſed new and ſubtile inventions in derogation of the common 
law ; and therefore the judges ſay in one book, We will not change the 
lay which always hath been uſed; and in another, It is better that it be 
turned to a default, than the law ſhould be changed, or any innovation 
made. Co. Lit. 282, b. | 3 


Particular caſes. 


- 2, Caſe upon the cuſtom of merchants, and declared that the defendant 
per notam froe billam ſecundum conſuetudinem promiſed to pay fixty guineas 
to the plaintiff, if the plaintiff ſhould be married within two months, and 
avers that he was married, &c, The defendant demurs. The court incli- 
ned againſt the cuſtom ; this not being by way of negotiation, but a note to 
pay money upon a meer contingency, which by this artifice they would 
make equal with a bond, and not ſet forth any conſideration ; and 122 
I | al 


Fond 
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ſaid it is the duty of the judges to ſuppreſs new inventions, _ Comb, 227, 
228. See Cilb. 249, Se. | 5 


3. See rule, In things of clecrion the party is to ſbe that he bath made it. 
Div. of time of payment. . | 


220. Fudicium ſemper pro veritate accipitur, 


—— — 7 . 3 
- 
2 4 . — 


dgment, udicium, quaſi juris dictum, the very voice of law and right, 

therefore Judicium ſemper pro veritate accipitur. The antient words of 
judgment are very ſignificant, confideratum eſt; becauſe the judgment is al- 
ways given by the court upon due conſideration had of the record before 
them, &c. Co. Lit. 39. Some judgments are final, and ſome not. 16:9. 


221. Jura ccclefraſtica ſunt limitata. 


General to the common law. 


I. HE common law is the moſt antient and fundamental law of the 
land. And 


Ecclefiaftical laws, from whence. 


2. The privileges of the church derive themſelves only from the indule 
nce and ming of princes, and had no foundation in the antient common 
aw; and though the privileges of the church are confirmed by divers acts of 
liament, yet that hinders not, but that there was an antient common law 

in which they, the ppiritual or ecclefiaſtical laws, had no bottom; ſo that 
the law of holy church had bounds ſet to it. Hard. 63, And theſe pom- 
puus, bigg, ſwelling names, are little, if any thing more, than mere 
ſounds, conjured up by thoſe who have made it their intereſt, to aue the ig- 
norant, and wanton in the fruits of falſhood and deceit. | 

3. Theſe laws and courts derive their exiſtence from the favour of princes, 

and acceptance of countries, for the gracing of eccleſiaſtical perſons ſet over 
the church, by and under ſuch princes, and temporal governors; and in 
ſuch countries where they were ſo allowed ; and particularly in theſe king- 
doms, they owe their juriſdiction to the favour and condeſcenfion of our 
; pay: and the reception of the people, and not to any inherent authori- 
ty in the church, or prelates or other ſubordinate governors thereof. 1 Ju. 
Eccl. 168, 169. Jura ecclefiaſtica ſunt limitata, 169. The eccleſiaſtical 
juriſdiction is limited to certain ſpiritual and particular caſes. And the 
courts in which theſe cauſes are — are called Fora ecclefiaſtica, Co. 
Lit. 96. a. And as this juriſdiction flows from this beginning, the pretence 
of its being of divine original, can only grow from one of theſe two cauſes, 
namely, either groſs and willful ignorance, or ſet purpoſe to deceive, 
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How reſtrained. 
Particular means, 


Es By prohibition. £ LR” 

4. A prohibition lies to the eccleſiaſtical court, for denying a copy of 
the libel ; for jura ecclefiaſtica ſunt limitata, and the party, in common bo- 
nelly, ought to know whether the matter be within their juriſdiction, and 
how he is to anſwer? 1 Ro. 337, So it is where theſe courts take undue 


means to enforce their ſentences. Ro. Abr. 302. So where they pay not 


a due regard to the king's pardon, See 1 Ju. Eccl. 342 fo 349, incluſive, 
So where they act oppreflively. 7 1 Fu. Eccl. 349 to 351, incluſive. So 
where they either cannot adminiſter right, want juriſdiction, or exceed 
their juriſdiction. 1 Ju. Eccl. 351 to 359. For other particular caſes, 

when and where theſe courts are reſtrainable by the temporal courts, and 
where they may be, and how puniſhed, &c. fee 1 Fu. Eccl. 425, to 
the end, and the ſecond Volume throughout. And as for the particular 
m—_—_ of - proceeding in the prohibition, ſee 1 Ju. Eccl. 363 to 392, 
incluſive, 


By praemunire.” | 

5. For what this offence is, the heinouſneſs of it, from what cauſe it 
firſt grew, and by what laws, and how puniſhable, and the method of 
proceeding in it, ſee 1 Ju. Eccl. tit. The pope an uſurper ; The courſe of 
ecclefiaſtical uſurpation ; The oppoſitions the ſame have met with, and Prae- 
munire throughout, "4 | | | 

6. And as theſe courts are thus to be reſtrained or injoined in many caſes, 
fo it may not be improper to add here, that they alſo may be commanded 
and inforced to their duty, in caſes where they refuſe to do juſtice to their 
ſuitors ; and that, by Mandamus from the king's temporal courts. See 2 Inſt. 
615, 616. 4 Inft. 329. 1 Pe. Will. 47. Gilb. 208. Skin. 101, 176. 
1 Vent. 5. Fitzh. Nat. Brev. 44. (H.) 5 Co. De Ju. Regis Eccl. 24,6. 
14 H. 4. 14. 2 Inft. 623. 3 A. pl. 19. 1 Sid. 403. Doc. & Stud. 
lib. 2. cap. 32. Salk. 5 53, 468. 3 Mod. 335. 1 Ju. Eccl. 351, cap. 
4. 430. ca. 2, 3, 4. 431. ca. 4, 5. 2 Ju. Eccl. 96, &c. 98, Cc. 72, 
Juſtice and Jones caſe, 278. The King and Wheeler's caſe, 196. The 
King and Walker's caſe, 288. Speak and Born's caſe, 304. Pritebards 
caſe, alſo the next caſe, 305. Comberbach's caſe, 323. The King and The 
Biſhop of Litchfield and Coventry. „ 1 | 


222. 7ura naturae ſunt immutabilia. 


What and how, to be confidered. 


A HE law of nature may be conſidered in two manners. 1ſt, Ge- 
| neral, 2dly, Special. 1ſt, General, when referred to all crea- 
tures, reafonable and unreaſonable ; for unreaſonable creatures live under a 
rule given them by nature, neceſſary to them. 2dly, When ſpecially con- 
ſidered, which is alſo the law of reaſon, it belongs only to reaſonable be- 


ings, 


of Law and Equity. wh _ ve 
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ings, namely, Man created to the image of God; and this law is binding 
on all, and is always good and righteous, ſtirring and inclining a man to 
good, and abhorring evil, and is written in the heart what is to be done and 
what avoided; and this is unchangeable; and therefore againſt this law, pre- 
ſcription, ſtatute nor cuſtom may not prevail; and if any are brought 
againſt it, they are void. Doct. & Stud. lib. 1. cap. 2. 


Particular caſes. 


2. By the law, regularly femes covert, infants, ideots and lunatics, can- 
not grant in pais; yet if any of them levy a fine, as in Mary Portington's 
caſe, 10 Co. 42. it binds them alſo for the uſes thereupon declared by the 
deed, as 1 part of the operation of the fine. But note the reaſon, 
ſays lord Hobart, which is not becauſe the law binds ſuch perſons; for 
therein jura naturae ſunt immutabilia ſtill; but clean contrary, becauſe the 
law finds them perſons not diſabled, nor admits the averment of ſuch diſ- 
ablement; becauſe it is certified by invincible and indiſputable credit of the 
judge, that they were perfect and able perſons; and ſo here is a law of 
policy, that doth not cancel the law of nature, but only bounds it in point 
of form and circumſtance, it being better to admit a miſchief in particular, 
even againſt the law of nature, than an inconvenience in general ; and it is 
not the law of nature to admit any improbable ſurmiſe againſt authentic 


record or evidence. Hob. 222449. ry 5 
3. A benefice with cure could never have been appropriated to women, 


in truth, though the pope de facto made many; for a woman cannot be 


a paſtor by the law of God. 1 Cor. xiv. 34. 1 Tim. ii. 11, 12. Dyer 
in Grendon's caſe ſays well that it was abominable, and I (lord Hobart) 
ſay more, that it was againſt the law of the realm; for beneficium non da- 
tur nifi propter officium ; and theſe are not capable ; and the buſineſs is to 
make the patron and his ſucceſſors perpetual parſons, which here ſhould be 
8 3 and her ſucceſſors, which fails; for jura naturae ſunt immutabilia. 
Hob. 148. x 3 

4. Where the fault of a cammendam is in its conſtitution, as in the prin- 
cipal caſe, and ſo not warranted by the laws of commendams, but is againſt 
the very nature of them, it makes it none at all; and ſo it can bear no 
execution; for jura naturae ſunt immutabilia; and if you change its 
eſſential form it may be ſome other thing, but it is not now the ſame 
that it was; ommis forma, per quam quaeque res in proprid ſpecie conſtituitur, 
per fectio quaedam eft : per fectum eſt cui nibil deeft ſecundum ſuae perfeftionis 
vel naturae modum ; and to ſhew that a good execution will not profit where 


the conſtitution is defective, ſee Mildmay's caſe, Coke lib. 1. 175. and lord 


Paget's caſe, 1 Co. 154. Vernon's caſe, lib. 4, 2. ſo Trin. 12 Ja. Rot. 3264. 


Hob. 151. 


K : 223. Turare 
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223. Furare in ow cauſa eft ſaepenumero, hoc ſeculo, 
praecipitium diaboli ad deſtruendas miſerorum animas 
ad infernum. 

General. 


1.0 A Party intereſted may not be a witneſs. Co. Lit. 6. b. 7. 4. 


Particular caſes. 


2. In an information upon the ſtatute of Jury, the party to the uſurious 
contract ſhall not be admitted a witneſs againſt the uſury ; for, in effect, 
he ſhould be 7eftis in proprid cauſa, and ſhould avoid his own bond, &c. 
and aſſurance, and diſcharge himſelf ; and though he commonly raiſes up 
an informer to exhibit the information, yet, in rei veritate, he is the par- 
ty, &c. Co. Lit. 6.6, | 5 | | . 

3. A wife cannot be produced either for or againſt her huſband, quia ſunt 
duae animae in una carne. Co. Lit. 6. b. | 


4. See rule, None may be judge in his own cauſe, 
224. Jus accreſcendi inter mercatores locum non halet. 


Xe: HERE there are two joint-merchants, the wares, merchandizes, 
' debts or duties that they have as ſuch, ſhall not ſurvive, but go 

to the executors of the deceaſed ; and this per legem mercatoriam, which is 

part of the law of the realm, for the advancement and continuance of com- 

merce and trade, which is pro Sono publico; for the rule is, that jus accreſ- 

cendi inter mercatores pro beneficio commercis locum non labet. Co, Lit. 

182, a. LIEN | | | 

2. See Comb. 474. Gn 
3. See alſo rule; Fointenancy odious. 


225. 7uſtice to be preferred to chari ty. 


General. 


- I FUnme charitas eſt facere juſtitiam, &c. 11 Co. 70. b. 


2. Juſtice is preferable to charity. 1 Chan, Ca. 137. 


Particular caſes. 


3. And therefore debts are to be 2 before legacies. 1 Chan. Ca. 137. 
4. A copyholder ſurrenders to the uſe of a grammar ſchool, the lord is 
compellable to admit the tenant, becauſe it is not prejudicial to him, as he 


has but one tenant, after whoſe death, his fine is due as it was before, and 


the uſe of the land is only to the corporation; aliter, had the ſurrender 
been to the corporation; for then the lord would have been hurt in his ſer- 
vices ; the ſame if the cuſtom of the manor be to deviſe to one only, and 
to have an heriot after his death, the tenant may not ſurrender to two, 
though to a charitable uſe, becauſe the lord is delayed of his heriot. Du. 
Ch, Uſes 140, 142. | Golf 

| 2 | | i 1 
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F. The plaintiff's bill was to have ſatisfaction of a debt owing to him 
from Anthony Dean deceaſed, who by his will had deviſed all his lands to 


the defendant P. and to the heirs of his body; with remainder over to 
others: and in another part of his will, THY he owed the plaintiff 


P. money on account, he therefore deviſed to/him all his perſonal eſtate, 
and made him executor, willing him to pay his debts, Upon reading of the 
will, though the clauſe for payment of debts ſeemed to relate to the perſo- 
nal eſtate only, and though the lands were deviſed to the defendant in tail 
with remainders over, and it was objected that the tenant in tail could 


not be a truſtee ; yet the court decreed both real and perſonal eſtate to be 


ſold for payment of the teſtator's debts. 1 Yern. 411. Note; This decree 
was affirmed in parliament on appeal. 8 rs 
6. Vide 1 Chan, Ca. 135, &c. 1 Vern. 260. 2 Ju. Eccl. 


226. King can do no wrong. 


1. IF lands before the ſtatute De donis had been given to the king, and 
to the heirs of his body, he could not before iſſue had have aliened 
in fee, but only to have barred his iſſue, as a common perſon might, and 
not to have barred the reverſion, for that ſhould have been a wrong, in caſe 
of a ſubject, and the king's prerogative cannot alter his caſe, nor make 
his eſtate greater than the donor gave him; and it is a maxim in law, that 
the king can do no wrong. Co. Lit. 19. b. | 
2, The reaſon why 72 king ſhall not be exempt by the conſtruction 
of law out of the general words of acts made for religion and charity, and 
to ſuppreſs wrong, is, becauſe he is the fountain of all juſtice and common 


right; and being the lieutenant of God, he can do no wrong. Solum rex 


hoc non poteſt facere, quod non poteſt injuſte agere; and with this agrees Al- 
ton Wood's caſe, 1 Co. 44, &c. Lord Berkley's caſe, in Plow, &c. 11 Co. 
Magdalen College's caſe, 5 Co. 14. a. b. Anne Needler and The Biſhop. of 
Winchefter's caſe, in Hob. 220. | 
3. See rule, I is the office of temporal judges to advance laws made for re- 
ligion, &c. | | Fe 


| Perſona mixta cum ſacerdate. 
5515 Rex eſt 3 Monarcha, &c, ine 
dh Non poteſt fallere nec fall REST 
quod injuſtum facere non potęſt. 
227. King can neither grant, take or command, but by 
matter of ' record. 


. HE king's excellency is ſo high in the law, that no freehold 
may be given to him, or derived from him, but by matter of re- 

cord. Doct. & Stud. lib. 1. cap. 8. £ | 
2. The king's grants are not good but by letters patent and ſpecial words 


of grant; and nothing of inheritances paſſeth from him without the word 


Heirs ; and if he be deceived, his grant is void. Bat of titles by writ og 
| . : Pparlia- 
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parliament aliter ; ſee caſe * The Duke of Athol and The Earl of Derby, be- 
fore the houſe of lords 1737. | | Pos; 
3 Vide 1 Lern. 277. 


228. King, head of the law, and fountain of juſtice. 


+ 8 8 HE king is ſtabilimentum juſtitiae. Hob. 1 54. 
2. The king is the fountain of juſtice and common right, and 
God's vicegerent, and, as ſuch, can do no wrong, as in Alton Wood's caſe, 
ſupra. Stat. de donis, Stat. de Monaſteriis, Collegiis, &c. and Anne Needler's 
caſe in Hob. c. ſee alſo Plow. Com. Grendon's caſe. 
3. Vide rules, King may not be ſuppoſed ignorant of law, Diſpenſatio eff 
mali prohibiti, &c. ca. 45. nts. ee 


229. King is always of full age. 


1. CEE Stat. 7 E. 6. cap. 3. KEY 3 
2. See rule, Rex eft monarcha & imperator in regno ſus. 


230. King may not be ſuppoſed ignorant of the law. 


bh [ HE king may not be taken to be ignorant of the law ; becauſe he 
is head of the law: and therefore when he, in the particular caſe, 


granted the advowſon to the dean and chapter, and the grant is ex certa ſci- 


entia, &c. (though the dean and chapter had no licence to purchafe in 
Mortmain) yet it is to be underſtood, the king would have them to have 
it, notwithſtanding the ſtatute of Mortmain; and therefore by the words, 
ex certa ſcientia, it is to be preſumed he took cognizance; and ſo the grant 
itſelf countervails a grant, and clauſe of non obante, &c. Plow. 502. a. b. 
And yet my lord Coke, with great bravery and a true ſpirit of liberty, told 
king Fames, on Bancroft's idle complaint againſt prohibitions, &c. that his 
' majeſty could not in his own perſon adjudge in any caſe, either criminal, 
or betwixt party and party, concerning inheritance, chattels or goods, &c. 
but that the ſame ought to be determined in ſome court of juſtice, accord- 
ing to the laws and cuſtoms of the realm; and that it is the court that 
gives the judgment; and that though the king fat in parliament with his 
lords, and was ſupreme judge over all, yet the reverſals, c. there were 
by the king, with the afſent of the lords ; and fo though his majeſty might 
fit in the ſtar-chamber alſo, yet this was to conſult with the juſtices upon ſuch 
queſtions as ſhould be propoſed to them, and not in judicio; and that tho 
his majeſty might alſo fit in his bench, yet it's the court that gives the judg- 
ment, that being always per curiam ; and that the judges are ſworn to exe- 
cute juſtice according to law; and therefore his majeſty could not take any 
cauſe out of any of his courts, and pronunce judgment himſelf upon it; 
and that no king ſince the conqueſt had aſſumed theſe matters to "himſelf, 
but that they were ſolely determined by the courts of juſtice... And fur- 


ther, that though God had endowed his majeſty with excellent ſcience, 


and great endowments of nature, yet his majefty was-not learned in the laws 
of his realm of England; and cauſes which concerned the lives, inheritances, 


goods or fortunes of his ſubjects, were not to be decided by natural * 
2 8 | ut 
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but by the artificial reaſon and judgment of the law, which required great ſtudy 
and experience to attain, and was the meaſure of the ſubjects right, and the 


protection of his majeſty in ſafety and peace; and that though his majeſty 


non debet eſſe ſub homine, yet he was ſub deo et lege. And my lord Hobart 


ſaith, that the ſame reaſon that ſupplies the King's ignorance of matters 


in fact, will.alſo excuſe his want of knowledge even of the laws in the 
ſubtilties of it; for he ſtudies a greater art, ſcil. arcanum regni, the art of 


government, which is ars artium, and contains all arts, as the common- 
wealth includes all private ſocieties. | | 


Tu regere imperio populos Romane memento, 
Hae tibi erunt artes, paciſque imponere moren. 
| Hob. 224. 


named, | 


231. King not bound by acts of parliament, unleſs expreſly 


8 EE rule, Rex eſt mixta perſona cum ſacerdote. 


2:32. King, the power of him and his court is not to be diſ- 


puted. 


| 8 EE rule, Admiralty not to bold plea of matters cognizable at law, through- 


out, and particularly Bourn's caſe, 
233: Lands are holden mediately or immediately of the 
|  CYOWR. | ; 


1. ALL lands and tenements in England, in the hands of ſubjects, are 
holden mediately or immediately of the king ; for in the law of 


England, we have not properly allodium, that is, any. ſubjects lands that ate 


not holden; unleſs you will take allodium for ex ſolido, as it is often taken 
in domes-day book; and tenants in fee are there called alodarii or albarii, 
and he is called a tenant, becauſe he holdeth of ſome ſuperior lord, by ſome 
ſervice ; therefore the king, in this ſenſe, cannot be ſaid to be a tenant, 
becauſe he hath no ſuperior but God Almighty ; the poſſeſſions of the king 
are called ſacra patrimonia, and dominica coronae regis ; but though a ſub- 
ject ** not properly directum, yet he hath tile dominium. Co. Lit. 
I. A. b. ; 

2. All advowſons are held mediately or immediately of the erown, and 
therefore it is that regularly the king muſt aſſent to every appropriation ; for 


he might be hurt by this marriage, as the books call it; for if the advowſon is 


held of him immediately, then he hath a poſſibility to have ſome advantage of 
the tenure, by wardſhip, relief or the like, which is taken away by this con- 
a gp for it is never to be expected the patronage ſhould return to lay- 
hands, &c. and if it be held * ofa ſubje&, yet it is held _ 

| | y Ky 
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. ately of the crown; for all the lands in the realm are held immediately or 
mediately of the crown; and neceſſarily the lands wherein the church, &c. 
ſtands, were held of the crown, and the patronage by poſſibility. might 
- eſcheat, or otherwiſe might come to the crown; and if not, yet the crown 
might have benefit by the lapſe, et nullum tempus occurrit regi, and every 
advantage which the king might otherwiſe have had is loſt by the appropria- 
tion. Plow. Com. 498. 4. 499. 4. 500. a. ' 

3. Concerning the tenure of lands it is to be underſtood, that all lands 
are holden of the crown, either mediately or immediately, and that the 
eſcheat appertaineth to the immediate lord and not to the mediate ; and the 
reaſon why all lands are holden of the crown, either immediately or by 
meſne lords, is this, that the conqueror having gotten all the lands of the realm 
into his own hands in demeſn, taking from every man all eſtate, tenure, 
property, and liberty of the ſame, except religious and church lands, and 
the lands in Kent. As he gave the ſame again out of his own hands, he till 
reſerved rents, knights and other ſervices, and retributions to him and to his 
heirs; and this reſervation is that which is called the tenure of lands, in 
which reſervation he had four inſtitutions exceeding politic, and ſuitable to 
the ſtate of a conqueror, 1. Marriage. 2. Knight- ſervice. 3. Hom 
and fealty. 4. Primer ſeiſin, to paſs other tenures neceflary to his eſtate, 
Bac. Uſe of the Law 30, &c. | 


3 


2 34. Lands may lineally deſcend, but not aſcend. 


I. NL lineal aſcenſion in the right line is prohibited and not col- 
lateral. Co. Lit. 11. a. | | Sy 
2. In prohibiting the lineal aſcent, the common law is aſſiſted with the 
law of the twelve tables. Numb. cap. 27, Sec Brit. cap. 119. Fleta, lib. 6. 
cap. I. W I | 2 3 
- 3. See rules, Pater et mater et puer ſunt una caro, and the references there, 
Inberitances may lineally deſcend, but not aſcend. | 


F 235. Lands ſhall not be inalienable. 
8 1 Pe. Pill. 106. | i 


236. Law and equity both ſpall prevail againſt equity only 


| | General, | | | 

1. I T is generally true, that the law and equity together ſhall prevail 
| againſt equity only; but then it is with this diſtinction, that the 
equity that goes along with the law, is of the ſame nature and as ſtrong as 
the other equity, Gilb. 15. | 


„ Particular caſes. 
2. A judgment creditor brought a bill againſt a prior conuſee of a ſta- 
tute, who had extended the lands to diſcover what was due on the ſtatute, 
and on payment to have it ſet aſide. The defendant pleaded that after he 


had extended the land, he came to an account with the cognizor, who, in 
2 N | con- 
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conſideration of what was due to the plaintiff, made an abſolute conveyance 
of part of the land, and that he was a purchaſer without notice, for a 
valuable conſideration. Plea allowed. 1 Chan. Ca. 36. | 

3. So where a hike bill was by a judgment creditor, to diſcover lands ſub- 
ject, Sc. not knowing the place, nor who tenant, c. 2 Chan, Ca. 47. 

4. 80 of a bill to diſcover bankrupt's eſtate; defendant may plead being 
purchaſer ſans notice. 2 Chan. Ca. 135, 136. 1 Vern. 27. S. C. For 
the rule is, that a purchaſer for valuable conſideration ſhall not be bound 
to diſcover to his own hurt. 2 Chan. Ca. 73. ſee 1 Chan. Ca. 36. Where 
a purchaſer is not bound to. take notice of the other's title or demand, 
though by matter of record, though he is of a decree bound to take notice, 
2 Chan. Ca. 48. And the notice muſt be plainly denied. 1 Chan. Ca. 34, 
16s, x56, 298e *© FE 5 | : 

5. If the purchaſer buys in an eign incumbrance without. notice of the 
meſne, he ſhall protect his purchaſe, with the eign incumbrance bought in; 
 rVern. 49. Salk. 155, 120, 129, 34, 371. 1 Clan. Ca. 36. Though 
he bought in the eign after he had notice. 2 Vent. 339. 3 Chan. Ca. 132. 
1 Fern. 52. 2 Chan. Ca. 208. Notice before conveyance executed, good. 
1 Chan. Ca. 31. Gilb. 91. Notice to one who purchaſeth for another, 
good. 1 Chan, Ca. 38. Nelſ. 367, 378. Exception on. recital, good no- 
tice, 1 Chan. Ca. 291. Notice to counſel, is notice to the client. 3 Chan. 
Ca. 110. Gib. 8. But though there be a truſt in the title, yet if the pur- 
_ Chaſer purchaſed ſans advice of counſel, and knew not of it, he ſhall be 
| relieved. 3 Chan. Ca. 110, 123. But if the counſel did not go through 
the buſineſs, ſuch notice is not good. Giib. 8. Preſumed notice, as matters 
of record. 1 Chan. Ca. 37, 144, 231. Payment of rent by tenant, ſub- 
ſequent to the agreement between the lord and dowreſs, implies notice to 
the tenant. 1 Chan. Ca. 247. The heir is preſumed from counter-parts 
to have notice. 1 Chan. Ca. 260. A jointrels is preſumed to have notice, 
having covenants againſt leaſes, Sc. 1 Chan. Ca. 260. One need not take 
notice of ſuch, if not party. 1 Chan. Ca. 167. See Barn. 82, 221, 236, 
359, 367. | 
8 6. A voluntary conveyance ſhall be binding againſt the party and his heirs, 
becauſe a volunteer has equal equity with either of them ; and having the 
law ſhall prevail ; but where there is only an agreement, or covenant for ſuch 
voluntary conveyance, it ſhall not be executed againſt the heir who has equal 
equity with a volunteer. Max. Eg. 53. margin. See 1 Vern, 17, 191, 
218. 1 Chan. Ca. 243. pep OTIS | 

7. A purchaſer came into a man's ftudy and took and put in his 
pocket a ſtatute, which would have fallen upon his. eſtate; though he 
thus unfairly gained the advantage, yet the court would not take it from 
him. 1 Vern. 52, x 8 . 

8. The plaintiff claimed under an old intail, and complained that the 
defendant had gotten and concealed the ſettlement and evidences, and pray= 
ed a diſcovery, and to have them delivered up. The defendant pleaded 
that for 6870/. really paid, he was a purchaſer, and demanded if he 
ſhould be bound to diſcover further, @c. Plea allowed. 1 Chan. Ca. 68. 
9. If an executor or truſtee compound debts or -mortgages, and buy them 
in for leſs than is due upon them, he ſhall not take the benefit of it him- 
ſelf, but other creditors and legatees ſhall have the benefit; and for want 


of 
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of them the advantage ſhall go to the party intitled to the ſurplus ; but if 
one act for himſelf, and being not in the circumſtances of a truſtee or exe- 
cutor buy in'a mortgage for leſs than is due, or for leſs than it is worth, 
he ſhall be allowed all that is due upon the mortgage; for he ſtands in the 
place of him who aſſigned, wiz. the mortgagee, who might have given it 
to him gratis; and what is due muſt be the meaſure of the court's allowance, 
and not what he gave; for that might have been more than it is worth, as 
well as leſs; and ſince he runs the hazard, if loſs happeneth, he ought to 
have the benefit in caſe it turn to advantage. Sall. 155. | 
10. See Gilb. 13, 14, 15. Prec. Chan. 89, 158, 407, 419, 494, 511. 
1 Chan, Ca. 9y. 2 Vern. 691, 698. Gilb. 151. 1 Rep. Chan. 69, 171. 
3 Rep. Chan. 62, 1 Chan. Ca. 162. 2 Rep. Chan. 142. 1 Chan. Ca. 201, 
119. 2 Vent. 338, 343, 377. 1 Chan. Ca. 162. S. C. 1 Vern. 47, 49, 
107. 1 Chan. Ca. 168. 2 Chan, Ca. 98. 1 Vern, 41. S. C. Hard. 318. 
1 Chan. Ca. 243. 2 Chan. Ca. 4. 1 Vern. 480. 2 Chan. Ca. 133. 1 Rep. 
Chan. 173. 1 Chan. Ca. 156. 1 Vern. 100, 464, 365. 2 Rep. Chan. 265. 
Salk. 416. 1 Chan. Ca. 100. 1 ern. 440. 1 Chan. Ca. 170, 103. 
1 Rep. Chan. 275. S. C. 1 Chan, Ca. 22. 1 Fern, 69, 196, 293. 


237. Law driveth no man to ſhew what 
| doth not know. 


'Z CE pleaded he was choſen knight of the ſhire by a majority, 
and good without ſhewing the certain number; for the election 

might be by voice or hands or otherwiſe; ſo that the number could not be 
eaſily known, Fi. Ley 12.6. 13. 2. | 

2. One is bound in a bond to ſerve J. S. in omnibus mandatis ejus lici- 
tis e it is a good plea to ſay he ſerved him lawfully, without ſhewing in what 
ſervice, or on what commandment; for no ſervant can remember all his 
ſervices. 10 H. 4. 15. 
3. One may aver covin generally, without ſhewing in what manner; for 
covin is a ſecret thing contrived privately between two or three, to the pre- 
judice of another. 4 E. 6. 46. | 

4. See 4 Co. Lutterel's caſe, 7 H. 4. 8. 


by intendment he 


238. Law favours juſtice and truth, but abhors falſpood, 
variance, contrariety, folly, negligence, delay, unneceſſary 
circumſtances, circuity of actions and matters of vexation, 
infiniteneſs and uncertainty. 5 


| Favours Juſtice and truth, 

I. [Xecutio juris non habet injuriam, the law is good, the abuſe thereof 
is the fault. Hob. 266, 

2. Statutes to ſuppreſs tort, or toll fraud, bind the king, though not 

named ; for juſtice and truth are the ſupporters of his diadem, 5 Co. 14. 

3. The 


2 
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11 J. The 7 may not determine the office of a ſheriff. ot any part of it, 
wi 


out making a new. theriff for the en and admaipiſtretion of ju- 


ſtice. 4 Co. 33. 

4. Entries of feigned lens | in London, were utterly. condermagd by the 
whole court ; for that by colour of law. and juſtice, they by ſuch means 
ated againſt both, and made law and juſtice the author and cauſe of tort 
and injuſtice. - 4 Ge Gounteſs of Rutland's caſe. 

5 If one grants a rent-charge to another out of his "Or a 
hath two remedics, by way of diſtreſs,” or writ of annuity, z: for the grantor 
having granted it, he hath charged his perſon ; and having granted it out of 
his lands, he hath charged his lands alſo; and having thus granted two re- 
medies, it muſt be in the election of the. grantee, who is to have the advan- 

tage of theſe peda. which he will have. G 2 30. i 


„ ek vr fv 
6. If a man brings debt for two. payments at two days, achircof one is 


not yet come, and that „ pears * the plaintiff's own. ing, _ thereby 
abated his own writ. 5 * + 


. Upon a reverſion gi", to two men, or of two acres, or for forty % 


years, or for life; with remainder over, and the tenant attorn to one, or 
for one acre, or for part of a year, or to the grantee fbr life only, yet fuch 
attornment is good for all ; but if the tenant had notice of the true grant, 


then * attornment is void for all; for that: _ lay ene a 
2 Co. 6 


8. See rule, Cotrudi legis non facit i injuriam. b 2 555 5 5 8 


T3156 vi 


PT Variance; Wo 8 
9. If the writ vary from the bond, or other ſpecialty, in nog fin 
or 0 like, in debt or annuity; or the count vary ftom the writ, as in 
debt for 200. and declare only for 107. both ſhall. * 11 K. 4. 2. 
8 E. 4. 2. 
10. See 4 H. 38 2. Kats 22. 3 K. 6, EP Fi Low. 1 


50, Cc. 
| NOW 
11. A bond is made ſofvendum nunguam, this fobvendum i is void, and the 


bond inſtantly due. 21 E. 3. 46. 


12. A leaſe of a manor, except the ſervices, the exception is void; bor 
it is parcel of the thing demiſed. Dy. 97 'F 


13. a. 21 H. 7. 11. 6. 2&3.Þh © Ma. 153 


| Folly. 0 1 . 
14. Waſte did not lie at common law againſt leſſee he life or yearn, be- 
cauſe it was the leſſor's folly to make ſuch à leaſe and not reſtrain his leſſee 


by covenant, condition. or otherwiſe, that he ſheuls not do N 5 Co. 
e lt $row bon flog bd 30a Hed (ont H 


I 5. Baron and feme, in right of the wiſe, have title and, tint W in- 


to tenements which ee. hath in fee or in tail, and ſuch tenant dieth | 


ſeiſed, in ſuch caſe, after the death of the huſband, the wife may enter up- 
on the itlue in by deſcent ; for that the deſcent is avoided during the co- 
2 2 verture; 
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verture; * was fach Ute ent to a 1 and 1 huſband, 
-who ſuffers a deſcent, ſhe may not enter, . 
: an huſband, CI ane tony &c, e 

. e r „ 6. 


A recovery in a writ of dl though their be never ſo 
WT — put not in their 22 year and « day ; for _ et non 
dormientibus jura fubveniunt. 1 E. 3˙ 222. See Hob. 347 Where this 
$6 ee, on 


3-43 E a ; 
4 2k i L121 Dal i 


18. He who a record in delay (as t to prove the plaintiff excom- 
municated) muſt have it ready to ſhew ; otherwiſe it is if he plead it in 
* ia 5 T beth defenidai ght H. 
DUH 90 ory ts ought to join. 12 7. 3. 

20. A rang. muſt ＋ good to eyery common 
intent. 8 H. 42 M 


* (3 eg * P 

21. One 51e is 1 court ready to join the defendant, may do it ſans 
= as vouchee, the plaintiff's leflor being prayed in aid, when the de- 

ndant in replevin avoweth upon him, or the meſne when the lord Para- 
mount avoweth — him, but Joinder | in aid cannot be by attorney ſans 
proceſs. 2 H. 6. 1.6. 

22. Covenant is with the leſſee to make a new leaſe on ſurrender of the 
preſent one, and after the leſſor makes a leaſe for a further term to a ſtran- 
ger, here the-covenant is broken, though the leſſee hath not ſurrendered, 
— which according to the words was to be firſt done, for that it would be to 

no .purpoſe:as the other hath: diſabled himſelf, cither to take the ſurrender 
or make a new. leaſe. 5 Co. 21. | 
23. Vide 4 R z. 470, 1 H. 6. 4. 6. | 
24. See alſo rule, Conditions precedent muſt be literally e not fo 
of a conditions, where the court can make compenſation. 


b Lan Aer” tad ' Circuity, of  aftions. ork be 
10 as. See rules, Equity 4 to prevent nig of "00h Bon Judifhs et li- 
tes dirimere, &c. x1 | 


26. See alſo Menſe?s caſe 6 Co. 1. 22 H. 6. 46. Salk 550. 2 Inf, 
491. 1 ent. 3, 420, 265. it. lib. 2. cap. Frankalmoigne 30. b. 
27 H. 8. 27.4. 5 Co. 72, 73. Sid. 34, 35. Cro. Fac. 368. 2 Re. 

108. Mo. 842. FI 17. 18, Co. Lit. 385. 1 arts 
Vn ier 0 $441 ul 
PE val 41 £ b +445. 43; | Infinitencſs. 

1 . 3. 32 H. 8. cap. 36. which explains 4E 7. 
cap. 24. of fines) ſhall not be conſtrued ON the letter; for at that rate 
there would want a new act to make an explanation of ſuch expoſition, 

. Se 30. 31, 4 and 87. | 


Aub bbiogs a. | Uncertainty 


PBance not ceremony. © 
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28. Uncertainty is the mother of contention. and confuſion. Co, Lit. g. a. 


* 5 
> - i * 19 
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Vue le liver. | 


29. See alſo the rule, 1d certum off quod, Ge. 


. Law f tj, Wery and de. 


| ; General. | * 
1. IN favorem libertatis, it is commonly ſaid, that three things are fa- 
voured in law, life, liberty and dower. Co. Lit. 124. 6. 
2. Vide rules, Actus non facit reum niſi mens fit rea, Equity regards ſub- 


3. Inpius et crudelis judicandus eft, qui libertati non favet. Angliae jura 
in omni caſu libertati dant favorem. Fort. cap. 42, Vide poſt. Liberty the 


greateſt jewel. 
4. Vide ante, Dower favoured, 


© 240. Law favours the public quiet. 


1. QO common recoveries are favoured, as they are become common aſ- 
) ſurances. 3 Co. 3, 6. 2 Co. 714. . 
2. Whether a recovery be a bar to an eſtate tail, or not, may not be 
diſputed; becauſe a great part of the inheritances of the realm depend u 


bY" 


on it. Manſel's caſe, ſee 1 Co. 154, 175. Et jura naturae ſunt immutabila. 


| 241. Law is the perfection of reaſon. is 


1. As lord Coke couragiouſly and wiſely anſwered to king James the firſt, 


cauſes which concerned the life, inheritance, goods and fortunes of 
his ſubjects, are not decided by natural reaſon, but by the artificial reaſon 
and judgment of law, which requires long ſtudy and experience before a 


man can obtain the cognizance of it, and that the law was the golden 


mete- wand and meaſure to try the cauſe of the ſubjects, and which protected 
his majeſty in ſafety and peace, &c. ſee 12 Co. 59, 60. This his lordſhip 
ſaid, as hath been before obſerved, among ft much more excellent matter well 
worth reading and obſerving, in anſwer to Bancroft's groundleſs complaint, 
Michaelmas 5 Ja. on Sunday, 10 November. See The Introduction to Fu, 
Eccl. fo. 44 to the end. . e e N 
2. Inter cuncta leges, et percunctabere doctos. Co. Lit. 232. b. 

3. Law is the inheritance of the people; kings govern by it, and can- 
not govern without it. Kitch. 2. b. 4. a. | | 
«by 4. The 


180 The Grounds and Rudiments 
* The law is the perfection of reaſon, and ſo cannot ſuffer any ching 

that is inconvenient, but rather a miſchief. Co. Lit. g7. 6. 
5. Aud eft ex jure, id eft juſtum; quod ab injurid proficitur injuſtum; quid 

autem fit jus, et fi quo conſiſtat injuria legis eft definire. e 


242. Law more reſpedteth a leſſer eftate by right, than a 


I. Enant in fee makes a leafe of lands to B. to have and to hold 

to B. for term of life, without mentioning for whoſe life,” it ſhall = 
be for the life of the leſſee; for it ſhall be taken moſt ſtrongly againſt the 
leffor ; and an eſtate for one's own life is higher than for the life of an- 
other. But if tenant in tail makes ſuch leaſe, it ſhall be taken to be for the life 
of the leſſor ; for the law more reſpecteth a leſſer eſtate by right than a 
larger eſtate by wrong; as if tenant for life in remainder diſſeiſe the parti- 
cular tenant for life, now he hath a fee-ſimple; but if the tenant for life 
die, now is his wrongful eſtate in fee, by judgment in law changed to 
rightful eſtate for life. Co. Lit. 42. 4. b. | | 
21. See Co. Lit. 19. a. . = 


243. Law not to be altered. 


By aft in fais. | DET 
1. IF I make my laſt will and teſtament irrevocable, which in its own 
nature is revocable; yet I may revoke it; for neither my act nor 
my words can alter the law, ànd make that irrevocable which in its nature 
is revocable. 8 Co. Vinyor's caſe. | VV 


| 3 By ad of parliament. wy 
2. Sometimes the old maxims of the law are changed by ſtatute, Dod. 
& Stud. lib. 1. cap. 8. So of the other common laws. | 


Rule, 3 ps 
3. Leges Angliae fine parliamento mutari non poſſunt. 2 Inſt. 619. 


244. Law prefers the public good to a. private. 
1. FF tenant in dower ſow the land, and die before the corn is ripe or 


cut, it belongeth .to her executors, and not to him in reverſion ; 0- 
therwiſe it is of graſs and fruits. Do#. & Stud. lib. 1. cap. 20. The com- 
mon good requireth the lands ſhould be ſown with corn for man's ſuſtenance. 

2, In time of war a man may juſtify making bulwarks in another man's 
25 n licence, or raiſing a houſe, for the ſafety of the neighbourhood. 
| 2 ſheriff may break open the doors of one's houſe to take a felon, but 
not to ſerve a capias for a treſpaſs; for that is a particular caſe, and not 
for the common weal. Fi. Law Eng. 30. 7 F 

4. Fiſhermen may juſtify bringing their nets to the adjoining land to 
dry; for ſuch fiſhery is for the public good. A millſtone lifted up to " 

1 ES picked, 


= 
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picked, &c. cannot be diſtrained, becauſe it remains parcel of the mill, 


which is for the commonwealth. 14 H. 8. 25. 
5. Things brought into an inn, or into a fair or market to be ſold, or 


DS: cloths in a taylor's ſhop, or a horſe at a ſmith's to be ſhod, are not di- 


ſtrainable. 22 E. 4. 49. 6. | 
6. See rule, Rex Fi mixta perſona cum ſacerdote. 


245. Law regards the intent of the parties. 


. Eſolved that every contract executory imports in it an afſumpfit ; for 
when one agrees to pay money, or to deliver any thing, he thereby 
aſſumes or promiſſes to pay or deliver it; and therefore when one ſells any 
thing to another, and agrees to deliver it at a certain day, and the other 
in conſideration thereof agrees to pay ſo much money at ſuch a day; in 
theſe caſes both parties might have debt or caſe ; for the mutual executory 
agreement of both parties imports reciprocal actions; with which agrees 
Plow. Com. 128. And in ſome caſes it would be inconvenient if debt lay 
only, and not caſe; as in Redmayne and Peck's caſe, Dy. 133. they agreed 
together, that for a certain conſideration Redmayne ſhould deliver to Peck 
20 quarters of barley yearly during his life, and for not delivering them 
one year, adjudged the action well lay, otherwiſe it would be miſchievous 
to Peck, who ſhould be drove to his action of debt, which he himſelf 
could never have, but his executors or adminiſtrators; becauſe debt lieth 
not in theſe caſes, but after the laſt day incurred. S0 if a ſum of money 
be given in marriage to be paid at ſeveral days, caſe lies for non-payment at 
the firſt day; but debt not till the laſt. 4 Co. 94. 4. 5. See Cro. Car. 
241. 1 | or oth \ 4 Fett” i 
_ But this intention of the parties muſt be governed by the rules of 
law; and therefore where there is debitum in prasſenti, quamvis fit ſolvendum 
in futuro, yet becauſe the right of action is in him, the'releaſe of all actions 
is a diſcharge of the debt itſelf; and ſo may an executor before probate re- 
leaſe, and yet he can have no action before; *.and ſome ſay that the ordinary 
may releaſe, though he can have no action; but if a man by deed covenant to 
build a houſe or make an eſtate, &c. and before covenant. broken, the cove- 
nantee releaſeth to him all actions, ſuits and quarrels, this doth not diſcharge the 
covenant itſelf, becauſe at the time of the releaſe nil fuit debitum, and there 
was no cauſe of action in being; but in that caſe a releaſe of all covenants is a 
good diſcharge of the covenant: before it be broken. CH Lit. 292. 6. 
3. In many caſes the iatention , of {be party is void to all intents, if it be 
not grounded according to law, Doct. & Stud. lib. 2. cap. 20. Vide antea 
rule, Condition none may take advantage ef, but who is either party or privy 
{0708 | N e | 
4. 80 if one man make x leaſe to another for, life, and after, of his 
meer motion, confirm it for life, to remain after his death to another and 
his heirs ; in this caſe, that remainder id void in law and conſcience; for 
by law there can no remainder depend upon an eſtate, but that the ſame 
eſtate beginneth at the ſame time with the remainder, and in this caſe the 
tate began before, and the confirmation enlarged not his. eſtate, nor gave 
him any new eſtate, G .Di#! & Stud. Hb. 4, e 
1386-57} 7907. en 1107 05 L 1 Alaaπẽůmnſ _ 0. 2 4 L g. The | 
© Sec 8 Co. 135. And guard if the vrdinary may releaſe, © a nooks * 


— 


6—— — 


. 


” wk 


».. 


* = . | 
182 The Ground: and Rudiments 


8 r e of a man without act, is not punithable by 
W. 4 Co. 16. 6. | | £ | 
6. 12 deviſed to the heirs of J. F. now living, it was helck that the 
eldeſt ſon of J. S. ſhould take; though in ſtrictneſs of ſpeech he was not 
heir during the life of his father; but heir 5 7 only, as in Burchet and 
Durdant's caſe, cited in Prer. Chart. 375. Jo note the difference, where 7 
will, which is favourably taken, and where the intention of the deviſor is to 
purſued, and wheri by deed, which is to be taken firifftly. | 
7, See the rule, Intent without act not puniſhable. ; 
5. See alſo 4 Co. 16. Dy. 113. Co. Ca. 241. Cro. Fd. 505, C. Lit: 
214. b. 313. 4. 217.6, 183, 301.6. 302. a. 307. Lit. ſett. 3 52. Hob. 


160. 


r 


246. Law rejecteth all fractions or diviſions in a day. 


1. { NN the queſtion, From what time a leaſe ſhall commence, from 

| the day of the date or the delivery? Three points were teſolved, 
1. That it ſhall be from the day of the delivery, and not of the date; for 
the delivery only makes it of force, and not the words This indenture and 
the like. 2. That whereas the ſaid indenture was delivered at four in the 
afternoon of 20 June, the leaſe ſhall end the 19th; for the law in itt com- 
putation rejects all divifions of a day, for the incertainty, tohich is the mo- 
ther of wrangle. z. t the day of the delivery of the leaſe ſhall be ta- 
ken inclufive, and be part of the time, where it is limited to commence 
from the making; but if it were @ die confefionis, or a die datns, there the 
day of the date is excluded; where the words of the ſtatute 27 H. 8. cap. 16. 
of inrolments are (within fix months of the date of the ſame writings in- 
dented) the fix months muſt be accounted from the date, if dated, _ 
not from the delivery, but if not dated, then from the delivery. The da 
the date and from the date are the ſame ; for, in judgment of law, the date 
includes all the day of the date. 5 Co. 1. 4. b. 

2. Yee Co. Lit. 46. ö. 2 Cre. 647. 3 Lev. 438. | 

3. der _ All the term but one day in law. ru pores non 217 
Fidicus. Diſtinguenda ſunt tempora. Every man's deed or covenant to be tas 
ten moft firongly againſt bimſelf. ö 


247. Law requireth order and decency, and principally re- 
peckerh the ſubſtance. 
*. ORDER is the frength and beauty of faciety. Ratio oft tmima lege 
Particular e * 
2. An abbot, prior, or other man of religion, in doing of homage, ſhall 
not ſay, Sir I become your man, bat Sir I do you homage ; for he hath 
| 3. 


2 


of Law and Equity, 18g 


3- The tenant ought to ſeek the lord to do him homage if he be within 
England ; for this ſervice is perfonal as well of the lord's fide as of the 
tenant's, for the law requireth order and decency ; and therefore Brafor 
ſaith, adire debet (he who is to da homage) domina ſuo, ubicunque inventys 
furrit in regno, vel alibi, fe paſit commode: adire, &c. and the ſame law is for 
fealty. Co. Lit. 104. b. 105. 4. 


; ER 


4. A feme ſole, when ſhe doth homage, ſhall not cy, I t your 
woman; for it would be wrong ſhe fhould be any man's woman but her 
huſband's when ſhe ſhall be married. Lit. F 


5. So a woman ſhall not be quartered for treaſon, for the decency of | 


her ſex, but only drawn and hanged. Fi. Lex 14. . 
6. See Co. Lil. 97, 105. 8 H. 6. 23.6. lib. intrat. . 11. 
8 See rule, Negatro , negationem, Sc. 


248. Law reſpecketh the excellency of fone perſons. 


S the king, queen, noblemen, &c. and giveth them ſingular privileges 
above. . ere 26. | 


149 Law reſpedteth the ties of nature. 


1. A for the proviſion of the heirs make which one may beget, 
brotherly love, &c. are good conſideratians fa raiſe an uſe, though 

long acquaintance and intimacy are not. Fi. Ley 7. b 

2. A man. may infeoff his ſon and heir pending a praccipe quod reddat 

againſt him, and is not in danger de artic ſuper Chart. cap. 11. for a fon 


is bound to aſſiſt his father when he is able. 08K $74" r NN | 


may maintain another, 32 H. 6, 2. 5. | 
3. _ or couſins may not wage battle in a writ of right. B. 


Tey 7. 6. 


4. A ſtatute, that all ſuch as ſuccour or give meat or rink, or other 


aid, to ſuch an one who hath committed ſuch or ſuch an offence, knowing 

of it, ſhall be acceſſary to the offence, is not to be extended to a wife who 

2 or gires meat or dtink to her huſband, Gc. Fi. Ley 3. b. Plow. 
405. 


250. Law reſpectet . 


I time of peace or war. 
HE law more; countenanceth things done in time we of pee than 


in time of war, F. 94 4. 
i Diſſeiſin and deſcent, ur ceo. in time of War, will not toll an entry. 
it. 97. 
Ukurpation in time of war doth not ful patron out of | 
Sc. 7 E. 3. Fitæb. js cant gs 55 {3h, "Ae *. 
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| Day or night. 

4. Rent agua at a day certain; he hath all the- day till night to \ pay | 

it; but if it be a great ſum of money, he ought to take ſo long before ſun 
ſet, that the money may be counted ; for the other is not bound to tell it 


in the night. Hi. Ley 10. 4. 
A man may not diſtrain in the night for rent in arrear. 11 1 H. 7. 5. 


3 
but he may for damage feaſant; for the heceflity. 11 H. 7. 5. 
Sunday. 


6. See rule, Dies dominicus non eft juridicus; 


251. Law tendereth the weakneſs and imperfedtion f men. 


1. dying ſeiſed of the diſſeiſor is no deſcent to toll the entry of the 
diſſeiſee, being all the time within age, covert baron, in Priſon, 


or out of the realm. Lit. 385, &c. | 
2. Where a leaſe is to baron and feme, the ſurvivor ſhall not be charged 


for waſte during the coverture. 2 H. 4. 3. 

3. An infant tenant in tail, ſuffered a recovery by his Piana, it ſhall 
bind him ; becauſe he may have remedy againſt his guardian by action on 
the caſe ; aliter if by attorney, for that is void; becauſe he hath not any 


remedy over againſt him, . 161. 


2 * Law to bind all muſ be aſented to 95 all. 


General. 


T2 rule 4 R 3. 19. is, that no law ſhall bind the Kent b but 
ſuch as is made with their conſent. Dy, 33. By 


How to aſſent. 


2. And conſent may be as well by deed as by word, and that which is 
expreſſed facto is ſtronger, and that which is exprefled' by many and continual 


205 of the ſame kind, is cuſtom, and fo briefly cuſtom is a reaſonable act, 


iterated, multiplied and continued by the people Je temps d'orit memprie ne 


court. Da. 33. a | C1 


IR To the \camons. 8 7 
General to, and rules. 


D ogs do not bind here but as they are received and allowed, but 
a "allowed, they are as parcel of our laws, as in 'Cawdrie's 1 5 Ca, 


H ſe, 7 H. 8. Keil. Pal. 4 7; 1 
2 2855 ee eee with hot 
95 . Kelche decretals of their' n mthority bind i not hers. j De 
& Sul. Ib. 2. kap. 26. r 201. 


6. 1 
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6. Canons, though ordained by the king's royal licence, and after affirmed: 


19 — 8 


by his royal authority, bind not the laity. 12 Co. 72. 2 Inft. 94, 647. 


653, 657. Ro. Abr. 454. Mo. 782, Becauſe the laity are not repreſented 


in convocation, and therefore their conſents not given, and a man can no 
more be under the obligation thereof than any other law, without his con- 
ſent expreſſed or implied, which is not in regard to the canon law. Salk. 


673. 20 H. 6. 13. Bro. Abr. Ordinary. 2 Ro. Abr. 226. 2 Cre. 670. 


2 Brow. 38. Cro. Ca, 588. Palm. 379. B's | 

7. The clergy are bound by canons in re ecclefiaftica, becauſe they are 
parties. 12 Co. 72. But they are not bound thereby in temporal matters. 
12 Co, 72. Mo. 755. | | | 

8. The canons of 1603, do not bind the laity. 2 Fu. Eccl. 308. Yue 
te meſme liver, fo. 332, 333, 334. f 

9. Canons bind only eccleſiaſtical perſons, and not the laity; becauſe they 
are made only by the clergy in convocation, and laymen are not bound, be- 
cauſe ſuch canons have not the aſſent of the commons and the temporal 
lords. Gilb. 1660. | EE 


As to particular perſons. 

1. Chancellors. See 2 Fu. Eccl. 272, &c. 

2. Surrogates. Jbid. 275, Cc. 
3. Proctors. Bid. 276, Cc. 

4. Regiſters. 1bid. 278, &c. 

5. Apparitors. Bid. 284, &c. 

6. Pariſh Clerks. Bid. 286, &c. | 

7. Sextons. Bid. 304, &c. N g 
8, Church-wardens, Sides-men, &c. Did. 305, &c. 
9. School-maſters of the eſtabliſhed church. _- | 


10. The chief queſtion was, Whether a ſchool-maſter. might be proſe- 
cuted in the eccleſiaſtical court, for not bringing his ſcholars to church, con- 
trary to the 79 canon, anno 2 And it was the opinion of Treby chief 
Juſtice, and Powel juſtice, and 
layman, was not bound by that canon. 1 Pe. Will. 3a. 1 

11. The lord chief juſtice ſaid, he did not think Ryſeworth's being a 
clergyman, made the caſe any ways different from what it would have been 
if he had been a layman; for he could not think that the canons in 1603, 
made in convocation and confirmed by tHe crown, without being confirmed 
in parliament, bound even the clergy in any matter but in re eccleſiaſtica; for 
if this were otherwiſe, .as his lordſhip obſerved, there: would be this conſe- 
quence, That if a clergyman were head of a college, he might be bound 
in matters relating to him in that capacity; and ſo in any other temporal 
r oo ot een, Sees al Woah gt 
12. No eccleſiaſtical law. or canon can reſtrain one of the liberty the 
law gives him to teach ſchool, &c. for the common law or cuſtom of the 
realm cannot be abrogated but by act of parliament. See 1 Fu. Eccl. 162, 
Sc. And therefore no canon can do it; for they are but of ſlender force 
in compariſon of an act of parliament; nay even a parſon himſelf exer- 
ciſing the employment of a ſchool-maſter, (other than in the ſckool of a ca- 
thedral church) head of a college, miniſter of an impropriation, donative or 


> 8 B bb | free 


e court, that the ſchool-maſter being a 


* 
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free chapel or other exemption, is clearly diſcharged of all canonical oe 
dience, as no parties to the paſſing a thoſe particular laws, E Ju. Eccl. 
317, 3183 So. 


10. Diſſenting chook thafters. Did. 333, Ge. 
11, Midwives, Cc. Bid. 334, 452. 


13. References, Ney 123, Biſhop of St. David's * in Salk. and Fareſ.. 
1 Pe. Will. 29, zo, 31. Cro. Fac. 532. Cro. Ca. 551, 670. Ro. Ab. 
287. Hard. 378. Carth. 118. Salk. 672. 1 Fu. Eccl. go, 127, 165, 
366 336, 388 4% Ju. Eccl. 272, &c. 321, 322, 323, 329, 333, 364, 

6; 334. alſo the Introduction to Fu. Eccl, fo. 2. 

14. See rule, Conſuetudo ex certa conſe rationabili uſitata privat commu- 
nem legem, ca. 1. 


253. Lam will admit no proof againſt that which the law, 
preſumeth. 


F tenant in tail diſcontinue the tail, and dieth having iſſue, and the 
| uncle of the iſſue releaſe to the diſcontinuee with warranty, &c. 

and dieth without iflue, this is a collateral warranty to the iſſue in tail, be- 
cauſe the warranty deſcendeth upon the iſſue in tail, who cannot convey 
- himſelf to the intail by means of his uncle. Lit. ſe. 7og. The reaſon 
is, becauſe the law preſumeth that the uncle would not unnaturally diſinhe- 
rit his lawful heir of what came to him by other means than the uncle's, 
but that he would leave him greater advancement. Nemo praęſumitur alienam 
poſteritatem ſuae ohne as and in this caſe they will admit no proof againſt 
that which the law preſumeth. Co. Lit. 373. 4. 

2. And ſo it is of all other collateral warranties; for no man is preſunied 
to do a thing againſt nature, Jb:d. 

3. So if rent be behind for 20 years, and the lord make an addujttance, 
for the laſt rent due, all the reſt is preſumed to be paid : and the law 
ſhall admit no proof againſt the preſumption. Co. Lit. 3 
4. So if a man be within the four ſeas, and his wife 1 a child, the 
law preſumeth it the ws my hs child ; againſt which the law will admit no 
proof. Co. Lit. 373. 5 
. If one innocent be accuſed of felony, and fieth for the ſame, though | 
he judicially acquitteth himſelf of the felony, he ſhall, notwithſtandin his 
innocence, forfeit all his goods and chattels, debts and duties, for his flight, 
for as to the forfeiture the law will admit no proof againſt the preſumption 
in law grounded upon his flight; and ſo in many other caſes ; yet the rule 
is, quod ſtabitur procfumpti donec probetur in contrarium, but it hath many 
exceptions. Co, Lit. 373. a,b, See much of this learning through the whole 
Chapter of Warranty, &. what the law was in lord Coke's time. 
6. See 28 E. 3. 14. 29 E. 3. 36. 11 H. 4. 55. 37 H. 8219. Dy. 
271. 3 G. 65. 6. Mo. 88, 426, 643. An. 14. No. Abr. 95. 3 Leon. 
258. a 9e "2 Keb. 346. "Comb. 59. 1 eee 
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254. Law will not drive a man to allow what he is endea- 
DdDouring to defeat. W. 85 


T* an Aſſiſe for the maſterſhip of a chapel againſt J. S. the plaintiff need 


not name F. S. maſter, becauſe he is to diſprove F. S. intereſt. 
10 H. 7. 9. | | | | 


255. Law will rather endure a particular miſchief than a 


general inconvenience. 


General. 


1. ff he E general grounds of the law of England heed more what is 
good for many, than what is good for one fingle perſon only. 
Doct. & Stud. hb. 1. cap. 12, 18. _ | 

2. Nihil quod eſt inconveniens eft licitum, and the law, that is the per- 
fection of reaſon, cannot ſuffer any thing inconvenient, It is better, Rih 
the law, to ſuffer a miſchief that is particular to one, than an incon- 
venience that may prejudice many. Co. Lit. g7. a. b. 

3. Every cuſtom that may be hurtful to the intereſt of a private per- 
ſon, is not therefore void. Da. 32. For if it be for the general good, it 
is ftill to be obſerved; as the law prefers a general good to a private intereſt. 

4. There are preſumptions of law ſo violent, as though they be falſe, a 
man ſhall not be allowed to aver againſt them. | | 


4 


| A OLIN Particular caſes,  _ 

5. As in a praecipe the tenant pleaded himſelf villain to J. S. and that 
he hath nothing but his villainage; the demandant had no reply, though it 
was falſe, but his writ muſt needs abate till, ſtatute 37 E. 3. admitted the 
counter plea, Manſel's caſe and 16 H. 5. So in replevin, if upon avowry 
the tenant diſclaims he ſhall have judgment though it be falſe; for the law 
"jg that theſe parties will not do themſelves wrong in ſo high a degree. 

0b. 297. | N at ; 

6. Alſo the law preſumeth violently, that a layman cannot be abſolutely 


diſcharged of tithes ; and therefore will not allow a preſcription of ſuch diſ- 


charge, holding it more reaſonable that, ſome one man ſhould ſuffer a 
miſchief to loſe ſuch a privilege, being ſo improbable and of ſo dangerous 
conſequence, than, for his particular, to admit a ſpoil of the church, and 
decay of religion; according to the rule Omne magnum exemplum aliguid ba- 
bet ex iniquo, quod publica utilitate compenſatur, and though you ſhall be al- 


owed your diſcharge by grant, when it appeareth'; yet when it appears not, 


ſtabitur praeſumptio. Hob, '297. 


| Ws See DoF. & Stud. lib. 2. cap. 50, 51. Hob. 224. 4 Co. 124. 
. A | | 


man's Civil Law 46. Co. Lit. 552. * | 
| 8. See alſo rules, Aus non facit reum niſi mens ſit rea, ca. 9. Law will 
admit no proof againſt that which the law preſumeth. Aequitas ſequitur legem. 
Res inter alios ata, GGW. | 


2 56. Law 


—— — — «is * 
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256... Law will, rather ſaſſer things agai . princip les. 
of Law, than that. Ari lle 4 Kath, 


-Q N proceſs: to avoid an cutlawry one ſhall not be diſabled by an. 


other outlawry. 7 H. 4. 40. 
2. If the lord diſtrain tortiouſly, and the beaſts return to the tenant, 


yet he may —_ an; replevin; for that he could not have treſpaſs againſt 
his lord. Fitzh. Replevin 44. , Fitzh, Nat. Brev. 69. b. 

zu One by Hy en gone againſt hitn for the king, may plead a charter. 
of pardon, or the like done meſne between the verdict and the judgment; 
and that becauſe he cannot have an audita * otherwiſe of a common 


3 11 H. 7. 10. 
237. Law vill not T7 frog: 


General. 5 | | 

H E 2 was provided not to r ag but prevent ſuits ; and 
therefore provides that Tags, be done by indifferent, means: and 

erſons ; ; that there be no Ke indifferent e . Heb. 10%. 


Vue de * = 
* Particular caſes,” or 


2. . Quid eft hy! iu et juſtum, quod ab i injuria pen, feen; oy 
autem fit jus, et in quo confiftat injuria, legis eft defin 
Every man is bound to make recompence for ſuch. butt as his beaſts 
nal do in * corn or graſs, Cc. of his neighbour, though he knew not of 
,, DoF. & Stud. lib. 1. cap. . 
Men outlawed or excommunicated may bring actions as executors ; 
fo 4 villain ſhalt againſt his lord, for they are to” recover en auter droit. 


21 H. 6. 30. b. 
. If an alienation be made in Auen, or a fine levied of a reverſi- 


on of lands held in capite ſans licence, the tenant . is not 2 2 to 
attorn. 17 E. 3. 7. 45 E. 3. 6. See Two laſt rules. n 


_ _ HO to oF paid out of the w_ char 


f = IE "60 General. e | 
5; | "ITY the real eſtate, | be charged with the payment & 3 
1 being either deviſed. or, conveyed to truſtees for payment of le- 
gacies, . yet the, perſonal eſtate, . ſhall be firſt applied, as in. caſe of debts, 
x. Chan, 297. But where 1 in A , particular Ei or other e rr 

Wen, aliter. Prec. Chan. 451. 2 Vern. 718. N 


| * wh 1 l l p Ficular caſes; * 1 17 » $0 


1 u The teſtatar filed i in. fee entered. into. ſtatute, and Geriled a pgs 

= of 5001. the cognizee took all the perſo eſtate in execution; ſo that 
there was nothing left to pay the legacy; equity decreed the real eſtate to 
ſtand charged with the legacy, 2 Chan, Ca, 4. And yet the land _ _ 
IC" 2.7 172 C arge 


charged with the legacy originally; but as there was ſufficient of the perſo- 
nal eſtate to pay the legacy, had it been ſo applied, inſtead of being applied 
to ſatisfy the ſtatute, in eaſe of the heir's lands ; ſo far as the real eſtate is 
_ eaſcd by this application of the perſonal eſtate, the real eſtate ſhall be liable 
to the legacy. 2 Chan. Ca. 117. | g „ : 
3. N. ſeiſed in fee, and indebted by bonds, by his will gives legacies to his 
children, (for whom he had otherwiſe provided before) and deviſes: his lands 
to his eldeſt ſon in tail, whom he alſo made executor : now the legatees 
brought bill to come againſt the real eſtate, in the place of the bond credi- 
tors, and to be paid out of the lands, as the bond creditors would: and the 
court ſeemed to admit, if the lands had deſcended, the legatees might have 
been relieved in this manner, but ſince the teſtator had deviſed them, it 


was reſolved they ought to be exempted ; for it was as much the teſtator's 


intention, that the deviſe ſhould have this land, as the others the legacies ; 
and a 1 legacy is never broke into in order to make good a pecuniary 
one: alſo this caſe is out of the ſtatute againſt fraudulent deviſes; becauſe 


dhe debts are paid, and the children being otherwiſe provided for, are not 


in the nature of creditors. Nota; This caſe was upon an appeal from a 
decree of the maſter of the rolls, who held the real eſtate ſhould be ſo 
charged, that both the debts and legacies ſhould be paid. Hern verſus 
Merick, Salk. 416. 8 . 

4. A. bequeaths a legacy and makes baron and feme executors, and dies, 
and the baron makes his will, and the feme and his ſon executors, and dies. 
A legatee of A. exhibits a bill againſt the feme and her ſon, and chargeth that 
the eſtate of A. liable to the legacy, is come all to the hands of the feme 
and her ſon. 'The ſon demurred, for that the feme was the ſurviving exe- 
cutor of A. and only liable, and the ſon being executor of one of A.'s 
executors, who died firſt, leaving an executor of A. to ſurvive, was not 
privy in law, nor accountable for the eſtate of A. which though it be ſo in 
point of law, yet inaſmuch as it was charged that the. ſon had gotten 
the eſtate of A. the demurrer was over-ruled : the court reſolving that the 
. of A. in whoſeſoever hands, ought to be liable to his legacies. 1 Cf, 

„57. 8 
5. See 1 Rep. Chan. 134, 288. 2 Rep. Chan. 2. 1 Chan. Ca. 257,258, 
6. See alſo rule, Per ſonal eftate ta go in eaſe of the real, 


2 59. Legal reaſon eft ſumma ratio. 


1. T* law is the perfection of reaſon. Co. Lit. 97. 
I 2. Law is the fountain of juſtice and common right. 11 Co. 72. 
3. As the law is the perfection of reaſon, ſo reaſon is the life of the 


law; nay the common law itſelf is nothing but reaſon, which is to be un- 


derſtood of an artificial perfection of reaſon gotten by long ſtudy, obſervati- 
on and experience, and not of every man's natural reaſon z for nemo naſcitur 
artifex. This Legal reaſon eft ſumma ratio; and therefore if all the rea- 
{on that is diſperſed into ſo many ſeveral heads were united into one, yet 


could he not make ſuch a law, as the law of England; becauſe by many 


ſucceſſions of ages it hath been fined and refined by an infinite number 

of grave and learned men, and by long experience grown to ſuch a perfecti- 

on for the government of this realm, as the old rule may be juſtly verified 
| Ccc | 


f Lau and Equity, 189 
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190 The Grounds and Rudiments 


of it. Neminem oportet eſſe ſapientiorem legibus, which is the lion of 
reaſon. Co. Lit. 97. ö. See 11 Co. 10. . t eb | 


260, Leges Angliae ſme parliamento mutari non poſſunt. 


General. 


I. W HAT the law doth warrant in caſe of prohibitions, to keep every 

juriſdiction within its true bounds and limits, cannot be altered 
but by act of parliament. Quia leges Angliae fine parliamento mutari non 
poſſunt, 2 Inſt. 619. | 


» 
Particular cafes. 


2. When the clergy were moſt importunate to have the canon to make 
infants legitimate, which were born before eſpouſals, marriage following ; 
as the church looked upon ſuch as lawful iſſue; it was rejected in the par- 
liament of Merton; omnes comites et barones una voce reſponderunt, nolumus 
leges Angliae mutari, quae bucuſque uſitatae ſunt, Kelw. 7 H. 8. 181. b. 
2, 70. D. . LJ, Ed. 6% -- | | 
3. See 2 Inſt. 602. 1 Ju. Eccl. The oppoſition which eccleſiaſtical 
uſurpations have met with, SPE | 
4. Vide etiam ante Law not to be altered. | 


* 


261. Leges poſteriores priores contrarias alrogant. 


General. 


1. 'THIS rule muſt be underſtood only to extend to ſuch prior laws, as are 

; \2® 7 theſe fubſequent laws intended to be abrogated or taken away, or 
where the former law is repugnant to the new one; for it was reſolved that 

the ſtatute 23 H. 8. cap. 10. did not extend to take away the good and 

charitable uſes in the caſe at bar, namely, The maintaining a grammar 
ſchool and poor people, &c. 1 Co. 25. b. vue tout le caſe. 


Particular caſes, 


2. Allen Clerk deviſed certain lands in London to the maſter, fellows 
and ſcholars of Trinity College Cambridge, and their ſucceſſors for ever, for 
finding certain grammar ſchools for poor ſcholars : and on queſtion, Whe- 
ther this was a good deviſe, notwithſtanding the ſtatute of lands ad manum 
mortuam non ponend, or any other law, act or ſtatute? It was held good 
by the ſtatute 1 & 2 Ph. & Ma. and that the ſaid ſtatute Ph. & Ma. ought 
to be favourably expounded, Dy. 255. 

3. It was moved in arreſt of judgment, that- an information lieth not 
againſt baron and feme, for the recuſancy of the wife, to recover 200. a 
month; for the ſtatute 7 Fac. cap. 6. appoints that if a feme covert be 
convict, ſhe ſhall be committed to priſon ; and if the huſband redeem her 
out of priſon, he ſhall pay 10/1. per menſem ; ſo that the ſtatute, being /ex 
poſterior, abrogateth the former law, that the huſband ſhall not be charged 
with the recuſancy of the wife, but only at 101. the month; and not with 
that neither but to redeem her out of priſon, Sed non allocatur; for this 


ſtatute doth not alter any of the former laws, but preſcribes that a feme co- 
yert 
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herſelf, ſhe ſhall be committed to priſon, unleſs the huſband will pay 10/. 
for every month ſhe ſhall be out of priſon and not conformed. Co. Fac. 

29. | 
. - See Cv. Fac. 121. 4 Salk. 182, 353, 369, 378, 383, 450. 
4 Mod. 50. Fitz-G. 124. 


5. See rules, Leges Angliae fine parliamento mutari non poſſunt, Law not 


to be altered, 


262. Length of time no objection to redemption in caſe of a 
| mortgage. 


I, . be E bill was to redeem a mortgage. The defendant demurred, for 
| of the plaintiff's own ſhewing the mortgage was 60 years old; de- 
murrer over-ruled ; becauſe it was charged in the bill, that the mortgagor 
agreed the mortgagee ſhould enter and hold till ſatisfied ; which is in the 
nature of a Welſh mortgage; and in ſuch caſe length of time is no objection. 
1 Vern. 418. | | 
2, See 1 Vern. 395, 477. 


263. The leſſer eſtate merges in the greater. 
General and what. | 


. E in lands are properly ſaid to be merged or confounded, 
when the leſſer eſtate meets with the greater, in the ſame perſon, 


and in the ſame right ; as rerminus et feodum non poſſunt conſtare fimul in 
und eademque perſond, and the pregnant reaſon of this is put in the caſe of 
Bracebridge, Plow. Com. 319. b, becauſe that a term is a time finite, and 
the finite, of neceſſity, ought to be merged and confounded in the infinite. 
Da. 4.6. Note the diverſity between merger and extinguiſhment, Bid. 


Terms and inberitances. 


General to them. | 
2. The term and inheritance being in the ſame hand, the term is merged. 
Prec. Chan. 252. 5 | | 


| 3- A term may merge in the inheritance by both being in the ſame per- 
ſon. 3 Chan, Ca. 15, 31. 2 Mod. Ca. 124. Whitchurch and Whitchurch. 


Particular caſes. 


4. A leaſe is to A. and his aſſigns, habendum to him during his life and 
the lives of B. and C. adjudged this limitation good; for where it was 
objected, that where one hath two eſtates in him, the greater ſhall merge 
the leſs, and that an eſtate for one's own life, is much higher than one 
for the life of another; and that therefore this eſtate for his own life and 
the lives of the other, may not ſtand together ; whereto it was anſwered 
and reſolded, that the leſſee had but one eſtate which hath this limitation, 


e 


ſcil. during his life and the lives of two others, and he hath but one fre- 


hold; and therefore there can be no merger of eſtate ; but he hath an eſtate 


of 


4 Equity 191 


vert-jeculint being convicted, if ſhe, after three months, do not conform 
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19 The Grounds and Rudiments 
of freehold to continue during theſe three lives, and the longeſt liver of 


them. 5 Cb. 13, 4. 


* 5. One intails bis eſtate on an eldeſt ſon, chargeable with a fortune 


to a younger, and in caſe of the younger's death without iſſue, ſuch fer- 
tune to deſcend as an eſtate-tail; both after deſcend upon the ſame perſon, 
this is not a merger of the fortune, but remains a debt upon the real 
eſtate, for the benefit of the creditors, See caſe Iwine and Sir Alexander 
Cumming, Bart. before the houſe of lords, 4 May 1733. 1 | 


Copybold and inheritance. | 
6. A copyholder in tail takes a conveyance in fee, the copyhold is 
merged. 1 Vern. 458, 8 be ; 

7. A copyholder in tail, remainder in fee, purchaſed the freehold from 
the lord. Lord chancellor declared, That the. purchaſe of the freehold at- 
tached the other eſtate, being but an eſtate at wil}, and that the copyhold 
was merged ; and that a purchaſer from the copyholder, who ſo bought in 
the inheritance, ſhould hold againſt the iſſue in tail. 1 Vern. 393: | 

8. Ejectione firmae, The caſe was, Lettice Knowles, copyholder for life, 
ſurrenders in confideration of 201. to the uſe of Dorothy Whiſiler ;_ the 
lord accepts of the ſurrender, and grants to Dorothy for life, and ſhe is 
admitted, and dies; Lertice now claims as her former eſtate, and let to the 


defendant, and the lord enters and let to the plaintiff; upon this verdict; for 


the defendant, it was argued that when a copyholder for life ſurrenders to 


the uſe of another who is admitted, the firſt copyholder hath guafi a poſ- 
ſibility, or the remainder of an eſtate ; that if he ſurvive him to whole uſe 
the ſurrender is made, that he ſhall have it again. But agreed that if a co- 
pyholder for life ſurrenders his eſtate, to the intent that the lord ſhould grant 
to whomſoever he pleaſed, then his eſtate was drowned, but not here; and 
for that the book 9 E/:z. Dy. 264. was cited; but all the court conceived 
ſhe may not have it again, but that her eſtate is merely determined by the 
ſurrender, and that to that purpoſe there is no difference, to ſurrender all 
her eſtate to the uſe of one, and to ſurrender generally ; and the book above 


warrants no ſuch difference; for if a tenant for life ſurrender to the uſe of 
another, and the lord grant it, he is merely in by the lord, and not by the 


copyholder who ſurrendered ; but if a copyholder in fee ſurrender to the 
uſe of another for life, who is admitted, he is in guafi by the copyholder, 
and who on his death ſhall have it again, but not here; whereupon it was 
adjudged for the plaintiff, Note; This judgment was impeached by writ 
of error, and the matter in law affigned for error, and by all the juſtices in 
C. B. and barons of the exchequer, the 227 was affirmed. Cro. Ca. 
204, 205. See 4 Co, 27,6. 28. b. 29.6. 5 Co. 20. Co. Lit. 41, Plow. 
Com. 555. 8 | 

9. Vide 2 Rep. Chan. 174. 2 Leon, 114. Ma. 371. b. 376.6. 2 An, 
22, 29, 43. 2 Co. 56, 57, 202, 1 Re. 439. 185 


1 264. Lex 
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264. Lex citius tolerare vult privatum damnum, quam 
8 publicum malum. f 


TD.ULES, Res inter alios acta, Sc. One not to be prejudiced by the act 
of a third perſon. Law will rather endure a particular miſchief than 
4 general inconventence. | 36 | 605 


265. Leæ neceſſitatis eſt lex temporis, ſcil. inſtantis. 


' A ND therefore it is well ſaid, necęſſitas legum vincula irridet, but this is 

when you may perceive the caſe brought to extream neceſſity, &c. 
the law permits you not to kill him who aſfails you when you draw near 
your laſt refuge, becauſe you foreſee, you ſhall be driven to it, but you muſt 
forbear till that neceſſity be at its full period; for till then it may be other- 


* 


wiſe prevented or remedied. Hob. 159. 
266. Lex nil facit fruftra. 


I. HERE I ſuffer an injury joined with a loſs, the law ſhall 
give me a remedy and recompence according to my certain and 
uncertain loſs ; yea, and ſometimes where the thing is not in being but ut- 
terly extinguiſhed. Hob. 43. And touching the uncertainty if a man 
grant an advowſon with warranty, and the tenant in a writ of right of 
advowſon vouch, he ſhall have, if he loſe, recompence in value of land, or 
other certain profit, and yet the advowſon of itſelf is utterly of an uncer- 
tain value. So of a liberty bona et catalla felonum, &c. Hob. 43. 
2. See Jenk. 256. Co. Lit. 197. 6. 111 15 


267. Lex non cogit ad impoſſtilia. 


1. IT vas reſolved, that the leſſee for years in the caſe at bar, claiming 
under letters patent from the queen, ought to ſhew the letters patent 


made to the leſſee for life; for it is a maxim in the law, that he who is 


party or privy in eſtate or intereſt, or he who juſtifies in right of him who 
is party or privy pleading a deed ; though he ſo privy claims but parcel of 
the original eſtate, yet he ought to ſhew the original deed to the court; 
and the reaſon why deeds fo pleaded ſhall be ſhewed to the court is, that to 
every deed two things are neceſſary. 1. That it be good in law, and this is cal- 
led the legal part; becauſe the judgment of it belongeth to the judges of the 
law ; the other concerns matter in fact, viz. if it be ſealed and delivered as a 
deed, and this is triable per pars; and therefore every deed ought to prove it- 
ſelf, and to be proved by others; as to the proving itſelf, it is in two manners, 
4ſt, As to the words, abet her good in lau, which the court is to judge of, 
2dly, If it is not raſed or interlined in points or places material; and hereof the 
judges antiently judged on view, &c. 7 E. 3. 57. 25 E. 3. 41. 41 E. z. 10. 
Sc. But of late the judges have ſuffered it to be tried by the jury, &c. zdly, 
That it might appear to the court and parties, whether it was upon condition, 
limitation, or with power of revocation, &c. if the deed be poll, or it want a 
a tab 4 A Counter- 
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6 


before to the jury. Vide 26 A. pl. 2. the like 10 Co. 92. 4. b. 


. 


court. 10 Co. 92. b. 93. 4. 


93 J. 


without the other. 10 Co. 955 Sc. 
0 


be pleaded by way of grant. Cru. Fac. 103. 


5 * = 


counter-part of the indenture, the other party may take advantage of apy of 
theſe matters. And with this agrees Lit. cap. Condition, fa. 90, 91. 40 A. 
34. And theſe are the reaſons of law, that deeds pleaded in court ſhall be pr 

duced and ſhewn to the court; by which it appears how dangerous it is, to 
ſuffer any, who in pleading ought to ſhew the deed itſelf to the court, up- 
on the general iflue, to prove it in evidence by witneſſes to the jury, or to 
prove it by copy; for that the viciouſneſs, raſing or interlineation, or other 
defects in theſe cafes do not appear to the court; or the deed might be upon 
condition, limitation, or with clauſe of revocation ; and by this means truth 
and juſtice, and the true reaſon of the common law ſhould be ſubverted ; 
but yet in great and notorious extremities, as by the malancholy accident 
of fire, wherewith his evidences were burnt, there it appearing to the judges, 
they may, in favour of him who ſuſtained ſo great loſs by fire, ſuffer him to 
prove his deed by witneſſes in evidence to the jury; leſt calamity ſhould be 
added to calamity, 28 Af. pl. 3. but in the 12 Af. pl. 16. the judges 
would not ſuffer a deed to be given in evidence which was not ſhewn 


2. But the copy of a record may. be ſhewn and given in evidence before 
the jury; for records are of ſo high a nature, and of ſo great credit in law, 
that they can be no otherwiſe proved than by themſelves, and no raſure or 
interlineation ſhall be preſumed in them; and therefore a copy of a record, 
being teſtified to be true, is permitted to be given in evidence ; but the ſure 
way is to exemplify it under the great ſeal, or at leaſt under the ſeal of the 


3. And in the caſe of caſualty by fire, there ought to be very great cir- 
cumſpection and diſcretion in the judges ; for notwithſtanding ſuch caſu- 
alty, he in pleading ought to ſhew the deed itſelf to the court, elſe the 
plea ſhall be inſufficient, and judgment be given againſt him; for the law 
will rather ſuffer a miſchief in a private caſe, than an inconvenience, which 
would, by breaking a rule of law, be introduced to the public. 10 Co. 


4. And the deed ought not only to prove itſelf, but to be proved by 
| Others, that is to ſay, by witneſſes, that it was ſealed and delivered; elſe 
though the fabric and compoſition of the deed be lawful, it is but defective 


5. Reſolved, if one plead ſeiſin of a copyholder in fee, and claims under 
him ; he ought to ſhew of whoſe grant, as he ought to ſhew of any other 
particular eſtate; and though it was ſaid it may be ſo antient that it may 
pot be ſhewn who was the firſt grantee, yet it was held ſufficient to ſhew 

the admittance of the laſt heir, which:is.in the nature of a grant, and may 


6. A leſſee for years not to alien fans licence, obtains a licence to alien part; 

the leflor grants the reverſion; the leſſee attorned and then aliened; the grantee 
enters ; the leſſee brings treſpaſs; the grantee juſtifies by reaſon of the conditi- 
on; the leſſee ſhews his licence. Cur : The plea is good enough without ſhew- 
ing it; becauſe of its nature it could not be without writing, and there did not 
any intereſt paſs therehy, but a reſtraint only ſet at liberty; and it is a thing 

| executed, and his aſſignee peradventure hath it, for the fortifying his eſtate ; 
and though the alienation was after attornment and grant of the reverſion, 
Se. yet it is good. enough. Cn. Fac. 102, 103. "x 8 
5 9 9 4 | 7. 


of Law and Equity. _ 


7. The caſe was, A feme ſole made a leaſe for life, and the leſſee did 
waſte, and the huſband releaſed, and delivered the deed to an indifferent 
hand, to be delivered to the defendant upon certain conditions to be per- 
formed; the defendant performs them, the huſband gets the releaſe and keeps 
it from the leſſee, and baron and-feme bring waſte ; the leſſee on this ſpe- 
cial matter may plead the releaſe without ſhewing it. Jide 10 E. 3. 40. 
So if baron and feme are impleaded in an action real, where the default of 
the wife is the default of both, if the demandant take the feme of the te- 
nant- from him, this ſhall not turn the tenant to a default. So in dower, 
detinue of charters, &c. by the demandant, is a good plea. 20 H. 7. 5. 
So of tenant by ſtatute merchant or ſtaple, &c. he 1s not to ſhew the deed ; 
for he came in by proceſs of law againſt the will of him who hath the deed; 
and hath not means of coming at it; otherwiſe of a leaſe for life or years, 
Se. for there he came in by the leflor, and might have taken covenant 
or other ſecurity for peaceable enjoyment, &c. 5 Co. 75. a 
8. Treſpaſs for ao taken ; the defendant juſtifies as ſervant, and doth 
not ſay hic in curia prolat' ; and for this cauſe the plaintiff demurred in 
law generally ; and judgment for the plaintiff; and now error is brought and 
aſſigned, for that he being but a ſervant, the letters patent from the queen 
do not belong unto him, -and therefore his plea was good without ſhewing 
of them : but all the juſtices and barons conceived, in regard he derives his 
authority from the patentee, and not by act in law, but by his command, he 
ought to ſhew the letters patent, as well as he who claims by aſſignment 
under the patent; but he who claims under an act in law, for that he had 
no means to make the patentee ſhew it, may juſtify without ſhewing it. 
Wherefore judgment was affirmed. | Co. Fac. 317. 
9. See 5 Co. 76. a. ö. Cro. Ca. 209, 442. Cre. Fac. 137, 669. Cre. 
Eliz. 9, 22, 67, 188, 249, 656, 697. Cro. Fac. 515, 045, 652, 716. 
1 Sid. 82, 146, 293. 1 Vent. 46, 165, 242, 255. 3 Lev. 104, 137, 
238. 2 Leu. 95. 1 Mod. 18, 206, 262. 3 Med. 147. 6 Mod. 194. 
Salk. 125, 467, 536. 2 Lev. 2. 1 Vern. 45. Skin. 113. Lutw. 379, 
405, 410. Saund. 320. 1 Lev. 44, 93. 2 Lev. 95. 3 Lev. 104, 137. 
1 Mod. 104, 264, 265. 2 Med. 201. 3 Mod. 191. 3 Keb. 273, 
Raym. 282, 1 Vent. 257. Co. Lit. 197. B. 231. b. Hob. 96. 
10“. See rules, Lex ſhectat naturae ordinem. All the term in law but 
one day, ca. 6. | Lone bee os rats | 


268. Lex plus laudatur quando ratione probatur. 


[ ES arguments et les reaſons del ley, Ec. ratio eſt anima legis; for then 
are we ſaid to know the law, when we apprehend the reaſon of the law, 
that is, when we bring the reaſon of the law to our own reafon, that we 
perfectly underſtand it as our own ; and then, and never before, we have 
ſuch an excellent and inſeparable property and ownerſhip therein as we can 
neither loſe it, nor any man take it from us, and will direct us (the learn 
ing of the law is fo chained together) in many other cafes ; but if by yaur 
ſtudy and induſtry you make not the reaſon of the law your own, it is nat 
poffible for you long to retain it in your memory; and well I author 
couple argument and reaſon together, quia arguments ignotd er 2 ad 
: . ; 4 . * cem 


—— OS 3 
— X 
—— — — 


—— La RF — 


196 pe Ground and Rudiments 


lucem rationis proferunt et reddum ſplendida; and therefore argumentari et 


ratiocinari are many times taken for one, &c. Co. Lit. 394.6. 395. 4. 
269. Lex ſpectat naturae ordinem. 


1. IF the tenant hold of his lord by a roſe; or by a buſhel of roſes, 

| payable at the feaſt of St. John the baptiſt, if the tenant dieth in 
winter, the lord cannot diſtrain for his relief until the time that roſes by 
the courſe of the year may have their growth, Fr. and ſo of the like. Lit. 

ſe. 129. Lex ſpectat naturae ordinem, Lex non cogit ad impoſſibilia. 
The argument ab impoſſibili is forcible in law, impoſſibile eſt quod naturae 
rei repugnat. And Littleton puts a difference between corn and roſes ; 
for corn will laſt; and therefore the tenant muſt deliver it preſently be- 
fore the time of growth; and ſo of ſaffron and the like ; ba roſes or 

other flowers that are fructus fugaces, cannot be kept, and therefore are 
not to be delivered till the time of growing ; neither is the tenant driven 
by law, artificially to preſerve roſes; for the law, in theſe caſes, re- 
ſpecteth nature and the courſe of the year, ef ars naturam imitatur. 


Co. Lit. 92. a. | 155 


2. See Co. Lit. 197. b. 
3. See alſo rule, Lex non cogit ad impoſſibilia, 


270. Liberty the greateſt jewel. 
Gener „ 


| 1 ja common law holdeth the body the greateſt pain and higheſt 
. coertion; for as our bleſſed Saviour faith; the body is of more 
worth than raiment, &c. and in Job, pellis pro pelle, all a man hath he 
will give for his life, but touch his fleſh or his bones, &c. and impriſon- 
ment toucheth both. In ſalua et arcta cuſtodia. Hob. 61. 


. 3 85 Particular caſes. PERF 
2. Of all executions, that of the body in law is eſteemed the beſt, a 
alfo in the law of nature it is the beſt, and moſt forcible, and therefore 
7 H. 6. 6. by the opinion of Corifmore, if two executors have judgment, 
and one prays a capias, and the other fi. fa. the capias ſhall be awarded 
as beſt for the teſtator ; and the common law gave not that execution, as 
being too hard and heavy, but only in the caſe of wilful wrong, vi et armis, 


for which none was thought too hard, &c. Hob. 61. 


3. And therefore barons were not ſubject to it, but on great contempts, 
nor yet fince the ſtatute 25 E. 3. though not ſpecially exempted. Hob. 61. 
4. Though in treſpaſs vi et armis, at common law, againſt a baron a 
'capias hieth not, nor after by the equity of the common law upon the ſta- 
tute, becauſe the eſtate of a baron is intended ſufficient ; yet 11 H. 4. 15. 
in komine replegiando, againſt lady Spencer, a peereſs of the realm, viz. a 
baroneſs born, it was granted; becauſe it was an high injury to the perſon 
whom ſhe eloined, Hob. bi, e | | 

©  $. See rules, Ignorantia. facti excuſat. Executio juris non habet injurian. 


2 | 271. Licet 


— „ SIE 
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1 


271. Licet conſuetudo fit magnae authoritatis, nunquam ta- 
men praejudicat manifeſtae veritati. 


1. THE plaintiff brings an action in London, for that the defendant called 
FT the plaintiff's wife a whore, and the defendant removed it by habeas 
corpus in B. R. and it was moved for a procedendo to remand it; for that 
the action was maintainable in London for theſe words, but not at common 
law; but the motion was denied per totam curiam ; for ſuch cuſtom to main- 
tain actions for ſuch brabling words is againſt law, licet conſuetudo fit magnae 
autboritatis, &c. 4 Co. 18. a, | | 


2. A prohibition was moved for to ſtay proceedings in the conſiſtory court 


of London ; for that it appeared on the face of the libel, they had no ju- 
riſdiction; this being a libel which chargeth the defendant with calling the 
plaintiff's wife whore in London, but as it was after ſentence, Forteſcue, 
juſtice, ſaid, a prohibition did not lie upon the face of the libel, without 
affidavit of the cuſtom that an action lies there; for as the judge ſaid, we 
are not obliged to take notice of their cuſtoms ; and ſaid he remembered two 
or three caſes to this purpoſe. Prohibition denied, becauſe moved the laſt 


day of term. 2 Fu. Eccl. 218. 


3. This was upon a rule to ſhew cauſe why a prohibition ſhould not 
be granted to the conſiſtory court of the biſhop of London. Mr. Strange 
ſaid that the foundation on which the rule was obtained, was, that it was 
for calling a woman whore, and that the words appeared in the libel to be 


| ſpoken in London; but he ſubmitted it, the words did not appear to be 


ſpoken there; for they are laid to be ſpoken in the pariſh of St. Giles Crip- 
plegate, London, or in ſome other place in the neighbourhood thereof, or near there- 
fo adjoining ; and in ſuch caſe, where there is not ſufficient certainty appearing 
on the libel, uſually the party makes affidavit that the words were ſpoken 
in London and not elſewhere ; and he further obſerved the charge was only 
for ſaying the other had a barſtard, without directly calling her whore; 
and in theſe caſes the court expects the word whore ſhould be particularly 
expreſſed. Lord chief juſtice thought there was ſufficient ground to be- 
lieve the words were ſpoken in London; and that he thought them ſuffi- 
cient of themſelves, &c. Rule made abſolute for ſo much of the words 
were ſpoken in London, 2 Fu. Eccl. 218, 219. | 

4. See 6 Co. 6. 4. 6. 1 Vent. 343. Pal. 379. Salk. 547, 548. 2 Ro. 
Ar. 296. Tutu. 1039, 1042. | | | | 


272. Limitations, in 7 of marriage, over to another, 
ſc 


makes them good ; e 


ſuch reſtraints are only in terro- 


* 


General to, and rules. 


1. A to the queſtion, Where in terrorem and where not? Where to 
| work a forfeiture, there ſhould be a deviſe over, elſe it is to be ta- 
ken only in terrorem ; otherwiſe ſtrangers executors might run away with 


| great part of a man's eſtate from his children. That the diſtinction where 


Eee a deviſe 


* 
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a deviſe over, and where not, has been taken in all caſes, and was certainly 
a very good one, and though lawyers know it would be no forfeiture, yet 
the parties did not; and therefore it would be ſome terror to them: but 
theſe reſtrictions could: hold no longer than the parties come of age, after 
which they would be intitled to their fortunes, and might bring a bill for 
recovery ; that theſe clauſes in reſtraint of marriage have never been taken 
favourably, Prec. Chan. 562. Note; In this caſe were cited Fry and Por- 
ter's caſe, 1 Vent. 300. 1 Chan. Ca. 122. Sir And. Bellaſiss caſe, 346. 
Lloyd and Hughe's caſe, and Lord Salisbury's caſe, Sc. 


4 Particular caſes. 

* 2. Cambel deviſed 6000/7. to his grand-daughter Catherine Burton, to 
be paid on the day of her marriage, with intereſt from the teſtator's death, 
in caſe ſhe married with the conſent of Samuel Burton, Eſq; her father ; 
but if ſhe married without ſuch conſent, or died before marriage, then the 
teſtator limited this 6000 /, to all the children of his the teſtator's brothers 
and ſiſters, to be equally divided amongſt them; then the teſtator died, and 
the ſaid Catherine being then about 19 years old, the father, by friends, 
moved a match for her with lord Netferville ; but after, Burton weighing 
his own circumſtances, and his inability to make-good the propoſals by his 
friends made to lord Netterville, entered into ſchemes to accompliſh the 
match without entering into ſtrict ſettlement or agreement; and to that end 
gave the lord and lady frequent opportunities of coming together, and at 
length finding their affections engaged, went one day out in his chariot on 
purpoſe, as was proved in the cauſe, to give the young couple an opportu- 
nity of being privately married, and which accordingly took effect the laſt day 
of February 1731 ; after Burton taking advantage of the marriage being thus 
had, and under pretence that the lord and lady had not obtained his conſent, 
prevailed upon his lordſhip in full form to make a confiderable ſettlement on 
his lady by her late maiden name, and to be married again with full appear- 
ance of his the ſaid Burton's conſent, as being party to the ſaid ſettlement, 
and conſenting to the ſaid marriage; but the parties to whom the 6000/. was 
given over, brought their bill, inſiſting the marriage in February 1731, 
was without Burton's conſent. But it was decreed by the lord chancellor 
in Ireland, that the lord and lady Netterville were well intitled to the 
faid fortune, to be applied as by the articles was agreed. And on appeal 
the decree was affirmed by the lords here, April 1737. | 
* 3. I leave and bequeath to my Daughter Anne 20001. 0 be paid her on 
the day of marriage, or at the age of 21 years, which ſhall firſt happen ; and 
in caſe my ſaid daughter Anne ſhall marry with the conſent and approbation of 


Robert Oliver, E/q; Berkley Taylor, Ey; John Croker, Ei; and my ſaid _ 


fon John, or any two of them; I further leave and bequeath to my ſaid 
daughter Anne, the-additional ſum of 20001. more, gtherwiſe not. Anne 
coming of age, writ to Oliver to know what fortune ſhe was intitled un- 
to, who ſent her counſel's opinion, that ſhe was intitled to the additional 
2000/1. whether ſhe ſhould marry with or without conſent ; the LITE not be- 
ing given over. After her brother John, diſliking the match he ſaw her car- 
rying forward, declared ſuch diſlike to her and warned her, that if ſhe 
proceeded in it, ſhe would forfeit the additional 2000 J. and on their re- 
ferring themſelves to another counſel, who was a relation of the family, 


J he 


he was in opinion with the brother ; however, the lady thought proper to- 
proceed in this amour, and ſo the marriage took place. And on a bill- by 
the huſband and wife, the court of exchequer in Ireland decreed it a for- 
feiture, Holmes et ux verſus Lyſagbt; and 24 May 1733, an appeal was 
to the lords here, but it ended by compromiſe. Had 40001. been given to 
her, but on condition if ſhe married without ſuch conſent, that then 20001, 
of it ſhould be gone and loſt to ber; in ſuch caſe, it not being. given over, on 
her having ſolicited the conſent neceſſary, though ſhe had not obtained it, as 
I take it, the firſt opinion had been right ; as it was not in ſuch caſe given 
over; but the preſent caſe is plainly of a condition precedent, to be performed 
on her part; ſhe was firſt to marry, and that with ſuch conſent, to make 
her title to the additional 2000 l. and thoſe were the terms on which ſhe was 


io have it, and not otherwiſe. Had be never married, this additional ſum 


could never have been raiſed ; and her marrying, but that without conſent, 
was falling principally ſhort of the terms annexed; and that too in the very 


point armed againſt, and ſo makes a total breach of that condition. 


* 4, Admiral Grayden by his laſt will and teſtament gave 1000/. to his 
daughter Mary to be paid at 21 or day of marriage, which ſhould firſt hap- 
pen, provided ſhe married with the conſent of his executors Mary Grayden 
the teſtator's mother, Mary Grayden his wife, and Feremiah Grayden his 
brother ; and in caſe ſhe died before ſuch age or marriage as aforeſaid, then 


he gave and bequeathed the ſaid ro000/. to his two younger ſons Benjamin 


and Gregory Grayden ; and the ſurplus of his perſonal eſtate he deviſed in 
truſt for his wife and children, to be divided amongſt them as if he had died 
inteſtate, All the executors died before the daughter attained her age of 2r 
or marriage. Mary the mother made her will anno 1733, in the begin- 
ning of which ſhe gave her ſaid daughter Mary certain ſpecific legacies, 
and towards the end thereof ſhe gave the ſurplus of her perſonal eſtate to be 
diſtributed among her three younger children, and about the middle of the 
will was the following clauſe, And my will is, that if my daughter marries 
before her age of 21, without the conſent of my executor under his hand and 
ſeal firſt bad and obtained, if living, then (he ſhall not be intitled to any part 
of ſuch legacies as I have given her, and in ſuch caſe my will is, that the 
ſame ſhall go to my two younger ſons Benjamin and Gregory Grayden ; and af- 
terwards towards the end cf the ſaid will, ſhe made John her eldeſt ſon her 
executor. The ſame year the teſtatrix died, and Fohn renounced the execu- 
torſhip, and thereupon adminiſtration with the will annexed was granted 
to Tinwel, Soon after this, Robert the ſon of Sir Henry Hicks cemmenced 
an amour with the faid Mary the daughter, who then lived in the houſe 
of T:inwel the adminiſtrator, who acquainted Sir Henry therewith 7 and on 
Sir Henry's diſapprobation thereof, Tinwel acquainted Robert the ſon there- 
with; notwithſtanding which, Robert proſecuted his addreſſes, and particu- 
larly on Tinwel's further application to Robert about the month of July 
1736, and deſiring him to deſiſt and think no more of that matter, he de- 
glared to Tinwe / in the preſence of two other perſons, that he was actually 
and really married to the lady, and that on the 16 Fan. 1735 ; and on being 
aſked who was the clergyman or parſon who married him, he refufed to 
tell, ſaying it muſt be kept a ſecret from his father ; after this he took the 
lady away, he cohabited with her, he acknowledged himſelf to be her huſband 
and owned her for his wife, they . viſited as huſband and wife, ſhe was 

| « | | called 


the 
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called by his name, ſhe had her arms with his engraven on a piece of plate, 


and whilſt they thus lived together as huſband and wife he had a child by 
her, the child was regiſtred as the child of Robert and Mary Hicks in the 

riſh of St. Giles, and that by Mr. Hicks's own direction. When the young 

dy, anno 1737, came of age, this bill was preferred by her brothers Ben- 
jamin and Gregory, againſt Mr. Hicks and their fiſter, by the name of 
Mary Hicks, and againſt Tinwel claiming the benefit of Her forfeiture of 
what ſhe had otherwiſe been intitled unto under the wills of her father and 
mother, Mr, Hicks put in four different anſwers, and in every one of them 
he denied his marriage. Mary anſwered alſo, but demurred to that part of 
the plaintifts bill which required her to anſwer whether ſhe was married to 


Mr. Hicks or not, as they did alſo to the inquiry whether ſhe had not a 


child by him; and brought her croſs bill by the name of Mary Grayden 
againſt the plaintiffs in the original cauſe, and againſt Tinuel, praying the 
benefit of what was bequeathed her by the ſaid two wills. Mr. Chute for 
the plaintiffs in the original cauſe, for authority, cited Rogers and Pain, 
before lord King, 14 May 1720, and that of Hichocks and Hichocks, de- 
termined by his now lordſhip Fuly 1737, alſo Garbot and Hilton, laſt week 
at the rolls, Mr. Browne on the other fide cited the caſe of Peyton and Bury, 
at the rolls, [2 Pe. Will. 626.] 6 May 1731, and that of Fountain and Harp, 
alſo at the rolls, 13 March 1730. His lordſhip ſaid, he had not ſeen a 
cauſe attended with ſuch extraordinary circumſtances, and that it was a 
melancholy thing ſo little regard ſhould be paid to the injunctions of parents 
and the common rules of decency ; however, it was not his office to deter- 
mine upon the moral characters, but upon the legal and equitable rights of 
the parties; and that the queſtions are, 1ſt, Whether the lady is married 
or not? adly, And if ſhe is, what are the, conſequences arifing from 


thence, in reſpect to the portions given her by the wills of her father and 


mother? And as to the firſt of theſe, his lordſhip held that if ſhe was mar- 
ried, it would be doing the lady a great injury to think otherwiſe, and 
that the evidence of it is ſo ſtrong that any jury would credit it; but his 
lordſhip ſaid it would be another queſtion if this matter aroſe in a collate- 
ral cauſe, and between other parties; but between themſelves, his lordſhip 
declared his opinion, that it is ſufficiently proved, and that had it been at 
all doubtful, he ſhould have directed an iſſue, but in the preſent caſe he 
thought it not proper. 1ſt, Becauſe it is clear Hicks and ſhe cohabited to- 
gether as huſband and wife. 2dly, She had a child by him; and ob- 


ſerved, there's no proof offered on the part of the defendant in the origi- 


nal cauſe, to make this matter in the leaſt doubtful, And the proofs 
for the plaintiffs are extremely ſtrong. 1ſt, It is agreed on all hands 
that here was a courtſhip in order to a marriage, and that carried on in 
Tinwel's houſe, and that he very prudently acquainted Sir Henry Hicks 
therewith, and though Sir Henry diſapproved thereof, yet the ſon would 


and did continue his addreſſes, and in July 1736 declared he was matried 


16 January 1735 ; this declaration he made in the preſence of two other 
people. And to the queſtion, Who it was that married them? he refuſed to 
anſwer, ſaying it muſt be kept a ſecret from his father; after all this, he took 


the lady away, lived with her, acknowledged her to be his wife, they viſited 


together as ſuch, ſhe is called by his name, a piece of plate is engraven 
with both their arms; and what is more material than all the reſt, ſhe 3 
| | ts „ 


of Law and Equity. 201 


child by him, and that regiſtred by Hzcks's order as the child of Robert 
and Mary Hicks in the pariſh of St. Giles. This his lordſhip looked: upon 
as ſuch an evidence of a marriage as muſt convince any jury; and ſaid that 
many verdicts in favour of marriage had been on ſuch fort of evidence, 
eſpecially where Inheritance is not concerned, nor other parties prejudiced. 
As to the conſequences arifing from this marriage, 1ſt, With regard to the 
will of the father, his lordſhip obſerved, it firſt related to 10007; particu- 
larly given to this lady. 2dly, To. a ſhare in the ſurplus not before parti- 
cularly diſpoſed of. As to the clauſe of forfeiture his lordſhip ſaid, that no 
ways relates to the ſhare in the ſurplus ; for which reaſons ſhe muſt clearly 
be intitled to that; and the clauſe of forfeiture, in this will, meerly relates 
to the 1000 J. and is to this effect; It is given to her, to be paid at 21, or 
day of marriage, which ſhall firſt happen. Pꝛovided ſhe marries with the 
conſent of the three executozs, and if ſhe does not, then it is given 
over, All the executors died before ſhe attained her age of 21, or married; 
wherefore his lordſhip held the conſent of no other perſon was neceſſa- 
ry; his lordſhip, alſo obſerved the condition to be a ſubſequent one, and 
ſaid it is the general rule of law, that if ſuch a condition become impoſſible 
the party is excuſed. On this foundation it is, that the caſes have been in this 
court, cited by the defendant's counſel, that where à legacy is given upon a 
Julfequent condition, that the party marry with the conſent of his executors, 
and he appoints two, if one dies the farty is at liberty to marry without the 
conſent of the other; nor can it be ſaid at all, that the conſent of Tinwe! was 
neceſſary, who was adminiſtrator de benzs non of the father. What remains, 
relates to the will of the mother, and hereon two queſtions ariſe, one con- 
cerning the rome legacies given to the daughter; the other concerning the 
ſhare in the ſurplus ; and as to both theſe, his lordſhip's opinion was, that 
her intereſt in both was forfeited, The condition is inſerted about the mid- 
dle of the will, and is My will is, that if my daughter marries before ſhe 
attains her age of 21, without the conſent of my executor under his hand and 
ſeal firſt had and obtained, if living, then ſhe ſhall not be intitled to any part 
of fuch legacies ag J have given her. And this condition, his lordſhip - 
held, related to all the legacies given her, as well to a ſhare in the ſurplus as 
to the ſpecific legacies. A 7eſtator is conſidered as having the whole of the 
will in bis thoughts at the ſame time, though he cannot ſpeak the achole of bis 
mind at once. And his lordſhip further ſaid, had indeed the condition im- 
mediately followed the bequeſt of the ſpecific legacies, there might have been 
more colour for the objection ; but as it was at a great diſtance from the firſt . 
as well as the laſt, it ought in reaſon to extend to all; and his lordſhip 
ſaid further, that the only doubt ariſes from this expreſſion in the conditional 
clauſe, namely, the legacies which I bave given ber; but the whole of the 
legacies are to be conſidered. as given at the farne time. But it has been ob- 
jected, that the marriage in the preſent caſe is not a breach of this con- 
dition; becauſe John who was appointed executor renounced, and admini- 
ſtration with the will annexed was granted to Tinwel; but his lordſhip was, 
notwithſtanding this, of opinion, that the conſent of John the fon was 
neceſſary ; for as his lordſhip obſerved, the word executor is ' deſcriptive of 
the perſon, and lands have often been given to perſons under that name. 
It is a perſonal power 1 8. him who was appointed executor; the words 
are, f be be living, which ſhews that he himſelf was perſonally conſidered, 
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For theſe reaſons his lordſhip's opinion was, the plaintiffs in the original cauſe 
were intitled to all the benefit; under the will of the mother, which their 
ſiſter would have had, provided ſhe had married with the conſent of her 
eldeſt brother; but Hicks hath been the occaſion of the whole of the origi- 
nal cauſe, and as he hath denied his inarriage by his anſwer, his lordſhip 
thought fit, and accordingly directed that he ſhould pay the coſts of this 
ſuit. Decreed accordant. Grayden and Hicks, in Canc before lord chan- 
cellor, 7 December 1739. - | 51 

5. See 1 Chan. Ca. 22, 53, 122; 138, 140, 141, 142. Gilb. 26. 
Nelſ. 98, Fr. 145; 234, 230, 183, 244, 261. 2 Chan. Ca. 1, 23, 95. 
1 Vern. 20, 300. Skin, 285, &c: Prec. Chan: 348, 226. 2 Pe. Will. 
626. : | | | 


— 


273. Linea recta ſemper praefertur tranſverſali. 

8 ee . What. - 

1. iſt, F INEAL deſcent is conveyed downwards in the right line, as 
| from the grandfather to the father, from the father to the ſon, 


Sc. 2dly,, Collateral is from the fide of the lineal, as grandfather's brother, 
father's brother. Co. Lit. 10. | 


235 | | Who to inberit. | 

2. The father's brother and his poſterity ſhall inherit before the grandfa- 
ther's brother and his poſterity ; et fic de caeteris; for propingquior excludit 
propinguum, et propinguus remotum, et remotus remotiorem. Co. Lit. 10. b. 

3. He is neareſt who is ſo jure repraeſentationis as to deſcents ; for legal- 
ly he is neareſt, and he repreſents the perſon of his anceſtor, who would 
have been the neareſt had he been alive, and therefore ſtands in his ſtead to 
inhecir, \ See.Co. Lit. 10. . ad ; 

4. Therefore if a man purchaſe lands in fee-fimple, and die ſans iflue, his 
next couſin collateral of the whole blood, how far ſo ever from him in de- 
gree, may inherit, and have the land as heir to him. Lit. /e#. 2. But 
this extends not to heirs in tail. Co. Lit. 10. g. 


274. Major haereditas venit unicuique noftrum à jure legt- 
Kb bus, quam a parentibus. Ss 


QEE rule Eft boni judicis ampliare juriſdi@ionem. 


275. Majus dignum trabit ad ſe minus. 


2 i AX adulterer takes away another man's wife, and puts her in new 
5 clothes, the huſband may carry away with his wife the clothes. 
11 H. 4. 31. a . | 
2. A box ſealed up with deeds goes to the heir together with the deeds, 
and not to the executor. 10 Eliz. 323. e 5 
3. A baſe mine, wherein is contained gold, ſhall go to the king, for the 
werthineſs of the gold. 10 Eliz. 323. 32 8 
— | W 5 4. The 


* 
5 


JEW 
nes. 


eds, 
the 


The 


8 L * 8 


FRET. 


— 
* 


of Law and Equity. ' 203 
_ The body of a man is more worthy than the land; therefore land 
ſhall enſue the nature of the perſon, 3 Elix. 238. | | 
5. If three jointenants be diſſeiſed, and they arraign an aſſiſe, and ane 
of them releaſeth to the diſſeiſor all actions perſonal, this ſhall bar him, 


but it ſhall not bar the other plaintiffs ; for, in regard to them, the realty 
ſhall be preferred ; et omne majus trahit ad ſe minus dignum ; and in a writ 


of ward brought by two, the releaſe of the one ſhall not grieve the other, 


but ſhall inure to his benefit; for he ſhall recover the whole, and hold his 
companion out. Co, Lit. 285. a. See 1 Show. 21. : 


276. Majus dignum praecedat. 
5 | ; | General. | | 
I. TY E intire thing muſt be demanded in a praecite before the moiety, 
part or parts. Regiſter. | 
2. And that which is of greater dignity before that of leſs. Regiſter 88. 


Particular caſes. 


3. As an houſe before land, a caſtle before a meſſuage or a manor, 
arable land before meadow, paſture, wood, or any other ſoil; and that this 


is the courſe of the Regiſter, ſee the ſame. 


4. So in replevin, a ſuit is for two chattels, one living, the other dead; 
the live chattel ſhall be firſt demanded. Regiſter 88. 6. | 

5. Where two have the preſentment to a church, one to have two 
turns the other the third, if he who hath the third turn be plaintiff in a 
quare impedit, he ſhall not begin firſt with his own turn, but with the other's. 


two turns. Dy. 299. 6. 


277. Majus dignum continet in ſe minus. 
77 DE rules, Neceſſity creates equity. Acceſſorium ſequitur princi pale. 


278. Mala grammatica non vitiat chartam. 


- HE law, that princi ally reſpecteth ſubſtance, muſt judge according 


to the intention of the parties, and not according to grammatical con- 
ſtruction; for mala grammatica non vitiat chartam. Co. Lit. 146. b. 


279. Maledicta expoſitio eſt quae corrumpit textum. 
. * © General. + 
1. \ X-7 ORDS ſuperfluous, vain and idle, which deſtroy the deſign, are 
Y y to be rejected and laid afide. Er maledicta expoſitio eft quae 
corrumpit tetum. 4 Co. 35. a. Vide poſt. caſe 5. 65. 
. | | So the king's grant, general, 
2. See 4 Co. 34 et 35, &c, ſupra, being Bozoun's caſe. 
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3. It was ſaid by Cote chief juſtice, and affirmed by the other juſtices, 


that of late ſuch nice and ſtrict conſtructions had been made of ſome letters 


patent, as to ſubvert the force and effect of them, and many good ones had 
been drawn in queſtion, to the diſhonour of the king, diſinheriſon of the 
ſubject, and againſt the true reaſon and antient rule of law. Et talis certi- 
tudo certitudinem confundit. Such nice and captious pretence of certainty 
confounds true and legal .certainty ; Et Naledicta expoſitio eff quae corrum- 
pit et confundit textum. 8 Co. 56. b. 

4. The grants of kings are ſo to be conſtrued as ſhall be beneficial for 


| his honour and the relief of the ſubject, and not to be ſtrict or literal in 


ſubverſion of ſuch grants. 6 Co. 6. 4. . 
Particular caſes. 

5. In the principal caſe it was reſolved, that the king was not deceived in 
his grant; for he had recited the eſtate of the tenant for life, and that he 
was alive; ſo as the king knew very well he could. not grant in poſſeſſion 
that which another had for his life; but it ought to take effect as it may by 
law); and the caſe of lord Chandos, 6 Co. 5 5. was reſolved a ſtronger caſe ; 
for there the king miſtook the law, thinking that by the. ſurrender of the 
letters patent the eſtate-tail was extinct, and that be thereupon was ſeiſed 
in fee, and ſo granted the manor in poſſeſſion, and yet the reverſion paſſed 
without any word of reverſion ; for the grant - ought to take effect as by 
law it may: but in the caſe at har the king miſtook nothing, nor did he 
take upon him to grant what he had not power to grant, neither was he 
deceived in any part of his grant. And when the king's charter may be taken 
to two intents good; in many caſes it ſhall be ſo underſtood as is moſt bene- 
fictal for the king ; but if they may be taken to one intent good, and to another 
intent void; then for the honour of the king, and the benefit of the ſubjef, it 
ſhall be ſo taken that the king's grant may take eſfect, for it was not the 


Ling s deſign to make a void grant, 8 Co. 56. a. 


6. King Richard II. granted to the abbot of Waltham, that he nor his 
ſucceſſors ſhould not be collectores decimarum, &c. conceſſ. regi per clerum 
Angliae, nec alicujus inde parcellae : in this caſe if the grant ſhould be taken 
literally, per clerum Angliae, i. e. per totum clerum Angliae, the grant is void; 
for all the clergy of England never convened in or came to one convocation, 
but each province had a ſeparate convocation ; and therefore the grant of 
the king ſhall not be taken in ſuch a ſenſe as to make them void, but in 
ſuch a ſenſe as may make them ſtand in law, Sc. and this is a ſtronger 
caſe than the caſe at bar; for there the letter of the grant well ſtandeth 
with the intention of the king, Cc. but in the caſc of the grant to the ab- 
bot of Waltham, the letter of the grant and the intention of the king vary, 
and there the letter gives way to the intention of the king, Cc. 8 Co. 56. 4. b. 

7. It was reſolved in the caſe of the king's auditor, where the queen 
grants a manor. to B. and his heirs, in the premiſſes of the letters patent. 
to have and to hold to him and his aſſigns, omitting heirs in the habendum, 
yet the fee paſſeth by the premiſſes, and the habendum is void; for the premiſ- 
ſes were ſufficiently certain to pals the fee-fimple, and the omiſſion in the baben- 
dum ſhall not vitiate what was certain by the premiſſes; for the queen's in- 
tent appeared by the premiſſes to paſs the fee-fimple ; and her grant ought to 
be taken ſecundum intentionem regis, et non in deceptionem regis; which would 
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8 great indignity to the king to make his grant under the great ſeal, of 
things which he might lawfully grant, to be void and of none effect, quia 
apices juris non ſunt jura, &c. 8 Co. 56. b. 57. a. 

3. See rule, Apices juris non ſunt jura. 


* 


— — _— 


2180. Malum quo communius eo peſus. 


4 * intention of the ſtatute to ſuppreſs ſuperſtitious uſes, was to pro- 
hibit all ſuch ſuperſtitions uſes as were public in churches, for 
the general miſchief which might grow from them; for malum quo communi- 
us eo pejus, and not to forbid private prayers in their chambers or like 
private places; which cannot be attended with ſuch ill conſequences, and to 
ſo dangerous examples. 4 Co. 109. 6. The antiquity and frequency or pre- 
valency of a miſchief greatly aggravates it. See rule, Communis error facit 


guafi jus. 


281. Marriage the higheſt conſideration in law. 


General. 


very higheſt conſideration in che law, ſee 


I. "= marriage is the 

2 Mod. Ca. 17. hat 

2. A ſettlement on marriage is not to be ſet afide, there being no fraud 

or incapacity in the huſband ; but general that he was weak. It is not ne- 
ceſſary that he ſhould be a learned or an ingenious man. 2 Mod. Ca. 


Particular raſes. WETEE. 

3. Marriage contracts made in all countries, are to be obſerved in all; 
1 therefore a contract made in France was enforced here. Prec. Chan. 
208. | K Gy A 5 

4. Marriage even without a portion paid, is a ſufficient conſideration to 
give the grantee greater equity than the heir. 1 Vern. 1. 3 

5. The. plaintiff, . the duke of Norfolk, married Sir Henry Wood's daugh- 
ter, and now comes as adminiſtrator of his ſaid late wife, by this bill, for 
an account of the. perſonal eſtate of his ſaid late wife, (to wit) the profits 
of her real eſtate received by the, truſtees in her life-time. The caſe ariſes 
upon the conſtruction of a deed of ſettlement and will of the ſaid Sir Henry, 
wherein (int al) it was recited that a marriage was intended between the 
plaintiff and the daughter of the ſaid Sir Henry, and then comes a clauſe, 


In caſe the daughter ſhould live to attain the age of 16, and ſhould refuſe 


to marry. the plaintiff,” then the plaintiff ſhould have 20000/. out of his 
perſonal eſtate ; and after comes another clauſe, that if it ſhould happen 
that the ſaid. intended marriage ſhould not be till after his daughter. was 16, 
then he ſettles his real and perſonal eſtate upon the duke the plaintiff and his 
wife, for their lives, &c. The marriage takes effect, the lady under 16, and 


_ ſhe dies before 17 without iſſue; account decreed. 1 Vern. 339 x 


6. Articles, covenant, or even a bart promiſe before marriage to ſettle 
a jointure, ſhall be executed in equity againſt the heir. 1 Vern. 17, 
7. So where the huſband covenanted that the lands ſettled in jointure, 
were of ſuch' a· value. 1 Vern. 217. 8 
8. So where the father offered 1 500 J. with his daughter. 1 Vern. 201. 
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he Bogle leave his brother, the buſband, his eſtate, and he after married 
. himſelf, and ſettled the ſame on his wife; Cc. yet the agreement was decreed ; 


the 


p 
. 
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ments. 


1 


| — brother promiſes that, if the wite's fortune made ſo muc 


* 
h 
> 


the marriage taking place upon the expectation of the performance of this 
promiſe. 2 Vent. 353. ee e 5 

10. A man makes an agreement witk the mother of the wife, previous 
to the marriage, and after the marriage had, comes to a new agreement; 
the firſt agreement being 5 beneficial to the iſſue of the marriage, was 
decreed to be performed; g; Vc. Paneer: | . 

11. A man makes a — ah eh. in confideration the wife had parted 
with. her former-ſettlement made after the marriage, but in conſideration of 
a marriage fortune ſecured, but no proof of any previous agreement, yet 
the court preſumed it, ſo not merely voluntary, but good againſt creditors, 
Prec. Gum tor. k SS 

12. The huſband was to make a ſettlement on the wife, and in conſide- 
ration thereof to receive the fortune; the wife dies ſans iſſue before the ſettle- 
ment made; the huſband ſhall not have the fortune, for the ſettlement was 
a condition precedent. Gilb. 188, 5 

There are many caſes in the bodks to ſhew that agreements made in dea 
rogation of the marriage contract are to be ſet aſide, whethet by way of 
marriage - brocage or ſecret truſt or conveyance; in fraud of the marriage a- 
| ms Ge. and allo that agreements of a third perſon have been en- 

red, where it has been the conſideration of, and real occaſion of the 
| | Of what things nattiage-is a ſuſpenſion. = 

13. When a power was given to a woman; at the time unmarried, to 
diſpoſe by will; and ſhe afterwards married. Decreed, that the marriage is 
a ſuſpenſion of her power, but if ſhe ſurvives her huſband the power re- 


vives. See caſe before the houſe of lords 9 Feb. 1727, Rich and. 


See 1 Chan, Ca. 117. Prec. Chan, 41, 237, Ge. 408. 2 Cro. 170, 571. 
1 Sid. 58: 5 Co. 701 6. Mo. 85 5. Lit. 32. Hob. 216. 1 Co. 373, 
8 Co. 136, C. Lit. 264. 5. 343. 6. Dy. 140. Telv. 156. Ro. 935. 


2 Un, 222. Salk. tit. Bætinguiſbment. 


bat a good evidence of matriage, cobabitation, &c. 7 
14. See caſe ſupra Grayden and Hicks, ſub tit. Limitations, in reftraint, &c. 
15. » Entry of a marriage in a. church book; no evidence of that mar- 
riage, unleſs the identity of the perſons be ſufficiently proved; or the ſame 


be ſtrengthened E of cohabitation, or allowance, or confeſſion of 
the parties, See caſe in the houſe of lords Draycet and Talbot, 28 Jan. 
1718. | # | | 


l r Rep. Chin, 216, 1 Fern, 406 427. 2 Chan, Ca. 29 
30, 87. Ge. 1 Rep, (an. 27 5. S. C. | 427 GW 


282, Matter 
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282. Matter of higher nature determines that of more baſe 
c eat or inferior nature. | | 


1. IF an offence which is murder at law, be made high treaſon, no 
I appeal lies of it; fo that the leſſer offence, namely the murder, is 
gone, and the offence is now to be conſidered high treaſon, whereof no ap- 

| lieth, Fo. L 7811 | | 8 
. . a liberty by eee and takes a grant from 
the king by patent, this determines the preſcription; for matter in writing 
determines matter in deed. 21 H. 7. 5. So, as 1 fake it, if one indebted 
to another on fimple contract, gives ſpecialty for the ſame debt, the fimple contra} 
is gone, or if articles on marriage or the like, are reduced into a formal ſettle- 
ment, the articles, &c. are no more to be confidered in lau; though on cirrum- 
ances of fraud or practice, a court of equity poſſibly may reſort back tb the ar- 
ticles, and conſider the original agreement, and tow far the ſettlement is purſuant, 


283. Alifu tat i condi poſes. 


1. ME-10R eft conditio poſſidentis ubi neuter jus habet,, ſenk. 118. 

2. It is regularly true in law, that if upon the whole record it 
appear that the plaintiff had no cauſe of action, and eſpecially if that ap- 
pear of his own ſhewing, that the court ſhall never give judgment for him, 

wever the defendant has miſbehaved himſelf in pleading ; for melior eff 
conditio poſſidentis; and the defendant is ſafe if the aff ilant miſs hit; for vana 

oft fine Viribus ira. Rigway's caſe, 3 Co. 52. and Barton's caſe, 5 Co, 69. 

3. See Heb. 103, 199. JJC INS 


284. Meliorem conditionem eccleſiae facere poteſt praclatus, 
1 + 4 | deferiorem nequaqummͥm. ; 


| — —_ 2 
I. Nlapidations and diminutions of eccleſiaſtical livings are torts, and are 
8 guodammods puniſhable at law; for the maſter, dean, &c. for di- 
| NO = wo or bag of 2 N of me N Sc. 
might be deprived, as appears by . and 29 E. 3. 16. 2 H. 4. z. 
* 6. 20 H. 6. OTE 4. — Godb. 2 . 335. 2 Bell. 
* Lord Coke faith, Wherever Littleton putteth his caſe of an abbot or prior, 
the ſame law is of a biſhop, dean, archdeacon, prebendary, parſon, vicar, 
and the like. And another thing his lordſhip obſerved was, that an abbot 
or prior cannot diſclaim, &c. for regularly it is true, quod meliorem condi- 
tionem ecclefiae ſuae facere poteſt praelatus, deteriorem nequaquam ; and again, 
eccleſiae ſuae conditionem meliorem facere poſſunt fine conſenſu, deteriorem non 
poſſunt fine conſenſu ; therefore none of theſe may diſclaim ; becauſe they 
alone cannot deveſt any fee which is veſted in their houſe or church; for the 
wiſdom of the law would never truſt one ſole perſon with the diſpoſition 
of the. inheritance of his houſe or church: but an abbot or prior hath his 
a | convent, 


1 


© I6.& 3 
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convent, the biſhop his chapter, the parſon and vicar their patron and or- 
dinary, Cc. ſans whoſe aſſent they could not paſs any inheritance, Co. 
Lit. 102. b. 103. 24. Js 3 "IP Mur 

3. Remedy by prohibition is againſt any pulling down the houſe, &c. or 
other waſte againſt the incumbent. Mo. 917. 


„ 


Particular caſes. 


4. If the parſon of a church will do waſte to the inheritance of his 
church, for his own private gain, in felling trees; the patron may have a 
prohibition againſt him; for the parſon is ſeiſed as in right of his church, 
and his glebe is the dower of his church, for thereof it was endowed ; and 
ſo ſpeak many antient records. 11 Co. 49. 4. 7 
F. 2 H. 4. 3. & if the biſhop or archdeacon abate, and fell all the trees, 
be ſhall be depoſed as a dilapidator. 29 E. 3. 16. accordant. Vide 27 4ſ. 
Fl. 10. 20 H. 6. 46. 10 E. 4. 19. And the treatiſe intitled Ne rectores 
proſternant arbores in coemeterio, which is but a declaration of the common 
law, in theſe words, Prohibemus ne eccleſiarum rectores arbores in coemeterio 
creſcentes praeſumant proſternere indiſcrete, nifi cum cancellus eccleſiae neceſſa- 
ria indiget refectione, &c. and this is generally true, mehorem conditionem ec- 
clefiae facere poteſt praelatus, deteriorem nequaquam. 11 Co. 49. b. 

6. The plaintiff, patron, brought a bill, ſetting forth that the defendant 
parſon had committed waſte, and therefore prayed an injunction to reſtrain 
future waſte, and an affidavit was made of the waſte done. The lord chan- 
cellor ſaid he was fully ſatisfied that the injunction ought to be granted, and 
faid it appeared 11 Co. 49. that the. patron. may have a prohibition in 
the courts of law, in a caſe of this nature, So if a prebendary commits | 
waſte in his prebend. The biſhop of Durham committed waſte, whereup- 
on redreſs was by writ out of chancery, that neither he nor his ſervants 
commit waſte in the premiſſes. And his lordſhip ſaid, that the reſolu- 
tion of the parliament was agreeable to the reaſon of the caſe before 
mentioned, namely, that as in the former caſes where private perſons are 
patrons, the remedy for them is by prohibition; ſo in caſe of biſhopricks 
where the king is patron, there ought to be the like remedy, 3 Ro. Abr. 
85, There are three or four inſtances wherein prohibitions have been grant- 
ed in the caſe of waſte committed by eccleſiaſtical perſons. A prohibition 
was the ordinary remedy for waſte at common law, and on that ground it 
is that injunctions of that kind are granted in this caſe ; for theſe reaſons 
his lordſhip faid, the patron may have an injunction, &c. and ordered 
accordingly. Barn. 399, 400. Ecclefaſticks and their miniſters and officers 
are compelled to their duty by Mandamus from the temporal courts, as well as 
by church cenſures; and they are reſtrained from .committing. oppreſſion and 
wrong, not only by the cenſures of their own courts, but alſo jt prohibition 
and praemunire from the temporal courts, which have full authority to deal 
out fo them a juſt proportion of puniſhment for ſuch oppreſſion and wrong. = 

7. See 2 Bulſt. 279. 2 Ro. 335. 2 Ro. Abr. 813. Mo. 917. 1K 
199, 252. 3 Bult. 116, 119, 158. 1 Show. 353. Het. 30. Far. 127. 
Show. Par. Ca. 62. I Vent. 307, 316, 323. 1 Keb. 3 54. 2 Ju. Ec. 
fo. 357 to 362, 41 5 Sc. pretty fully of this dorine, and Matſon biſhop of 
St. David's caſe taken upon an excommunication, in Salk. and alſo in Fare. 
and in 2 Ju. Eccl. 365, Cc. S. C. | = 


2185. Mens teſtatoris in teſtamentis ſpectanda eſt. 

1. II is agreeable to law and juſtice, and to true piety; to ſee that the 
will of the dead be performed; and though the law has aſcertained 

how eſtates ſhall go where there is no will; yet where there is one, and 

that diſpoſes otherwiſe than the law would, in ſuch caſe the law will com= 

pel a performance. Show, Parl. Ca: 196. eu IS 

2, ——Legum ſervanda' fides; ſuprema voluttas 
Dud mandat, fierique jubet, parere neceſſe eff © EH 
3. In wills the intention of the party is to be regarded; for the ſtatute 


21 H. 8. leaves the teſtator at liberty to expreſs his mind as he pleaſeth; 


but of conveyances which are at common law it is otherwiſe ; for they are 
tied up to ſet forms and ſet words. 7 Co. 40. | . 
4. It is only the intention of the party, which both makes and revokes 
a will. 1 Ro. Abr. 615, Mo. 429. Cro. Ca. 23. Sid. go. 1 Keb. 357. 
Show. Parl. Ca. The earl of Lincoln's caſe, and Seymore and Neſworthy's 
caſe, in Hard. 374. , BE RIES 
5. In teſtamentis ratio tacita non debet conſiderari, ſed verba ſolum conſide- 
rari debent. Multa 775 movere mentem teſtatoris, quae nos latent; ideo per 
divinationem mentis durum eft a verbis recedere. 2: Chan. Ca. 155. 
6. Wills are to be conſtrued according to the intent of the teſtator, 
1 Chan. Ca. 79, 80. 2 Chan. Ca. 11. Pop. 131. Nelſ. 159, 160. Gilb. 
11, 118, 133, 209. Nelſ. 3 54, 433. Plow. Com. 523. b. if conſiſtent 
with the rules of law. * See caſe before the houſe of lords Sparrow and 
Sbaue, 15 April 1729. EM | 3 5 
7. The will of the deviſor, expreſſed by his teſtament, ſhall be perform- 
ed according to his intent, ſecundum veram intentionem ſuam. Co. Lit. 
322. b. 


„„ Particular caſes, E 
* 8. The caſe was, The deviſor being ſeiſed in fee deviſed to his wife 
for life, and 500 J. more to her to be raiſed by ſale of timber, coals, or 
any part of the eſtate, at her election, and in caſe ſhe died before it was 
raiſed, then ſhe had power, by deed or will, to appoint to. raiſe it in like 
manner ; but if the truſtees, or thoſe for whom they ſhould ſtand ſeiſed, 
and particularly the deviſor's two ſiſters, who were the next takers, ſhould 
raiſe the ſame, then the power to ceaſe. And, after the deceaſe of his wife, 
he deviſes to his ſaid truſtees and the ſurvivor, . without the words, their 
heirs, or the heirs of the ſurvivor, ſubje& as aforeſaid, in truſt for his ſiſters 
A. L. and D. E. equally betwixt them during their natural lives, without 
committing of waſte; and if either of his ſiſters die leaving iſſue or iſſues, 
then for ſuch iſſue or iſſues of the -mother's ſhare, or elſe in truſt for the 
ſurvivor or ſurvivors of them and their reſpective iſſue or iſſues; but if it 
ſhall happen that both my ſaid fiſters die without iſſue as aforeſaid, and their 
ifſue or iſſues to die without iſſue or iſſues lawfully” to be begotten ; 
then the truſtees to, ſtand and be intruſted for ſeveral. others over in re- 
mainder. One of the ſiſters dies without iſſue, and the other enters, and. 
levies a fine and ſuffers a recovery, to make herſelf miſtreſs of the fee, and 
— | | r - well, 
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well, for ſhe had an eſtate-tail. See caſe * Sparrow and Shaw before the 
houſe of lords 17 March 1729-30. See alfo cafe * Davies and Gibbs, 
17 March in the ſame year, Alſo the earl of Tankerville and Gray, 14 
March 1728, all before the houſe of lords; and alſo caſe * Coleſon and 


Coleſon, at the rolls 20 Fuly 1739. 


How to be confitued. 
9. All the words of a will muſt ſtand together. Nel/. 27. 1 Chan, 


Ca. zog. And it muſt not be made void, if by any conftruction of law 
it can be made good. 1 Chan. Ca. 178. Nel. 403. | | 


a Who may take. | 2 

10. Lord chancellor: Without queſtion one may take as heir male of t 
body of a perſon deceaſed, who is no heir general of the ſame * ; 
1ſt, Becauſe the intent of the teſtator is manifeſt and appears at firſt view, 
who was the perſon meant to take thereby. 2dly, The diſtinction be- 
tween taking by purchaſe and taking by deſcent, where the words are the 
ſame, though it be mentioned in books of good authority, yet it ſeems to 
have no good foundation of reaſon or of law to ſupport it; and if it ſhould 
prevail in all caſes, it would overthrow another rule of law, as certain 
and as well eſtabliſhed, which is, that a perſon may take by purchaſe, 
if he be ſufficiently deſcribed, though he has neither addition of chriſtian or 
ſurname given him; nay though his chriſtian name be falſe or miſtaken ; 
as appears by ſeveral caſes in Cb. Lit. 3. 4. and if ſo, certainly ſuch diſ- 


cription of the perſon, as has all the marks and characters whereby he may 


be known, and is defective in none, muſt be ſufficient to intitle him under 
that diſcription. Gib. 133. IR; 

Where the refidue undiſpoſed. | 

11. The reſidue undiſpoſed of is to be diſtributed according to the ſtatute, 
there being legacies to the executors ; for the preſumption is, by giving them 
legacies, he intended them no more than what he had ſo expreſly given 
them in his will. G71. 74, 75, 126, 184, 200, 208, 209. 1 Vern. 
473- 2 Fern, 648. Prec. Chan. 82, gz, 94. Nalſ. 177, 178, 351, 
352. Prec. Chan. 231, 263, 264, 324. 1 Pe. Vill. 7, 8, 9. 2 J. 

ccl. 48, ca. 6. and fo. 50. ca. g. 


| As to averments dehors. 

12, If a man deviſe lands to his wife for life generally, it may not be 
averred to be for her jointure, and in ſatisfaction of her dower, and that 
for two reaſons. 1ſt, Becauſe 4 deviſe imports a conſideration in itſelf, 
and therefore as a deviſe may not be averred to be to the uſe of any other 
than the deviſee, unleſs it be expreſſed in the will, no more may a deviſe be 
averred to be for a jointure or in lieu of dower, unleſs it be expreſſed in 
the will; but fball be taken for a benevolence. 2dly, All the will concern- 
ing 1 le fat. 32 & 34 H. 8. ought to be in writing, and no aver- 
ment ought to be taken out of the will, but what may be collected from 
the words contained in the will. 4 Co. 4. 4. Ses ſtat, of Frauds, and _ 
38 ap 
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of form, Cc. Elf. Obf. 30. 
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and Brown's caſe in 2 Ju. Eccl. 50. where this doctrine ſeems now to be 
fully ſettled. | ; Ss . * 
13. References, Fenk. Margin 277. 2 Chan. Ca. 10, 11, 155. Me. 
145. 1 Co. 176. 2 Co. 76, 4 Co. 3, 4, 71. 5 Co. 26, 68. 7 Co. 40. 
8 Co. 155. 1 Mod. 117. Salk. 232, 235. 1 Lutu. 735, 791. Ro. Ab. 
79, 413, 414. 2 Bro. Abr. 2, 676, 750, 779, 790. 2 Leon. 70. 
0.222, 356, 592. Godb. 131, 432. Fenk. 115. 1 Vern. 20, 3o, 37, 
38, 254. 2 Vern. 98, 100, 252, 337, 339, 51), 539, 559, 647, 648, 
738. Nelſ. 312, 313, 403. | | 


286. Minima poena corporalis eft major qualibet pecuniaria. 


EE rules, Corpus humanum non recipit agſtimationem. Equity regards 
ſubſtance, &c. | 4) > | 


. * 


287. Miſpleading ſhall not prejudice in chancery. 
= 205 mid ev General. | 
1. 1 courſe of the chancery is the law of the chancery. 1 Char. 
( Ca. 106, 92. 3 bo | 
2. Chancery is not unbounded, but limited by precedents and the practice 
of former times, and it is dangerous to extend its authority further. 3 Ch. 
Ca. 95, 136. i 4 pe Me 
| | Rules and their reaſons, EL 
3. Where there is right and equity, forms of that court and orders ſhall 
not hinder to examine. 2 Chan. Ca. 251. | Wh. 
4. In chancery a man ſhall not be prejudiced for miſpleading or want 


5. Note; The chancellor ſaid that a man ſhall not be prejudiced by miſ- 


pleading or for default of form; but according to the verity of the matter; 


— the 3 muſt judge ſecundum conſcientiam, et non ſecundum allegata. 
Elſ. Obſ. 69. | 
6. Miſpleading or default of form ſhall not be prejudicial in the chan- 
cery. El/. Ob/. 69. | > 7 I : ” y 1h 
7. In pleading, a default in form ſhall- not, in any caſe, be prejudicial 
in the chancery ; for it cannot be called a court of conſcience, if the act 
of the clerk in leading ſhould cauſe the party to Joſe his ſuit and his ex- 
pences. E/. Ob. bp, DE | 5-4 
8. In chancery it is not neceſſary or requiſite that the bill be all certain, 
according to the ſolemnity of the common law, for it is but a petition, 
El. Obſ. 68. 25 ay 
9. Chancery is always open; it is the refuge of the poor; it correcteth 
the rigour of the law (yet the a&s thereof ſhall do no prejudice) ; it hath 
an admiral juriſdiction, and hath, at leaſt, a concurrent juriſdiction with 
the eccleſiaſtical courts. ©; Obſc 2 Chan. Ca. 217. Nelſ. 438. Gilb. 1. 
10. It hath juriſdiction of infants, ideots, lunatics, in cafes of femes co- 
vert, of truſts, matters of fraud, accidents, forfeitures and penalties, to re- 
lieve againſt the ſeverities of law, and to give relief where none at law, 
and is only controulable in parliament, &c. See before ſub tit. Chancery, &c, 


be 
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the ſeveral divifions. Eiſ Ol. 2 Chan. Ca. 217. 3 Chan. Ca. 136. 


Gilb. 1, 2, 172, Sc. 119, 120. 1 Chan. Ca. 201, Nelſ. 438. 1 Vern. 
176. Hard. 23; 120. 5 5 ts 


288. Modus et conventio vincunt legem. 


1 


o 


Particular caſes: 


ba | O every tenant for life, the law; as incident to his eſtate; with⸗ 


out proviſion of the party, giveth him three kinds of eſtovers, 
1. e. 1ſt, Houſe- boot, which is two-fold, viz. Eſtoverium aedificandi, et 
ardendi. adly, Plough-boot, 7. e. Eſtoverium arandi. And 3dly and. 
laſtly, Hay- boot, i. e. Effoverium claudendi, And theſe eſtovers muſt be 
reaſonable, eſfoveria rationabilia; and theſe the leſſee may take upon the 
land without aſſignment, unleſs reſtrained by ſpecial covenant ; for Modus 
et conventio vincunt legem. Co. Lit. 41. b. 
Where relieved againſt. | 
2. The plaintiff put his ſon clerk to the teſtator of the defendant when 
he lay ill of the ſickneſs whereof he died, and gave 1201. and articles 
were had; wherein it was provided, that in caſe the maſter ſhould die 
within a year, that then 60 J. of the money ſhould be returned; the ma- 
ſter never recovered, but died in three weeks. The court, notwithſtanding 
the parties had provided againſt accidents, for a certain ſum to be returned 
in caſe the maſter died, and that Modus et conventio vincunt legem, de- 
creed 100 guineas to be paid back to the plaintiff. the father. 1 Yern. 460. 
3. An apothecary takes an apprentice with a ſum of money, and puts 
him away, for miſdemeanors, after he had lived ſome time with him. The 
court decreed the maſter to refund 30. of the money; and the rather 
becauſe the indentures were not inrolled, ſo as the matter was not proper- 
ly cognizable before the chamberlain of London. 2 Vern. 64. 
4+ References, Co. Lit. 19. a. 12 Co, 72, Heb. 160. 1 Chan. Ca. 
84, 85, 110. } | | 


PR” in 5 
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289. Moneta eſt juſtum medium et menſura rerum commu- 
tabilium. | 

| . | General, to its uſe, and war it 38, 
1. 3 common wealth ought to have a certain ſtandard of money; 
for none can be without contract, and no contracts without equali- 

ty; and that cannot be without money; for though at firſt exchange was 
in uſe, yet that was found very inconvenient, and in many caſes impoſſible, 
through the difficulty of dividing of many things, and other like obſtacles; 
and therefore money was invented, as well for the convenience of commerce 


as for the reducing contracts to equality. Moneta eſt juſtum medium et menſura - 


rerum commutabilium; nam per medium monetae 45 omnium rerum, quae in 
mundo ſumt, conveniens et juſta aeſtimatid. And to this intent it was that 
Keble ſaid 12 H. 7. 23. b. That every thing might be valued by money, by 
which, words is to be underſtood, money coined; and the great — of 
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having a certain ſtandard of money and of meaſures is well ſhewn by Bu- 
delius in theſe verſes, | : 


Una fides, pondus, menſura, moneta fit una, 
Et ſtatus illacſus totius orbis erit. 
| Dav. 19. a. 


Wherefore ſo called. 
2. Moneta dicitur a monendo ; quia impreſſion? nos moneat cujus fit mo- 
neta. Cujus imago et ſuperſeriptio eft haec. Dav. 19. b. Hob. 43. 


| How made and what neceſſary thereto, | 
3. Three things are neceſſary to the making of lawful money, 1. Au- 


thority of the prince. 2. The print, 3. And the value. Though there 


are ſix things or circumſtances which ought to concur for the making law- 
ful or currant money. 1. Weight. 2. Fineneſs. 3. Impreſſion. 4. De- 
nomination. 5. Authority of the prince. 6. Proclamation, Cc. Dav. 
19. 5. 20. a. See Next diviſton. 


From whence it receives its value, &c. from the king. 


General. 


4. The king only can coin or make money within his dominions, and 
no one elſe without his licence, and if any preſume to do it, it is treaſon 
at common law ; as appears by ſtat. 25 E. 3. cap. 2. which is but a decla- 
ration of the common law; and by Glanuil, Britton and Bratton, before 


this ſtatute, Stamford fo. 2 et 3. and in the caſe of mines, Plow. Com. 3 16. 4. 


this matter is moſt clear, and there it is ſaid that the king ſhall have all gold 
and filver mines; becauſe if the ſubject was allowed them, yet by law he 
could not coin them, or ſet value upon them ; for that belongs only to the 
crown; and that only is the thing which makes it currant. Da. 19. 8. 6. 


Particular. 


F. And that the king by his prerogative might ſet a price or valuation 
vpon all coins, appears from this extraordinary caſe 21 E. 3. 60. ö. In the 
time of the conqueror the abbot of Sr. Edmonds Bury complained to the 
king in parliament, that whereas he was exempt from the juriſdiction of the 
ordinary by ſeveral antient charters, that the biſhop of Norwich had viſited 


his houſe againſt thoſe charters of exemption ; wherefore it was granted 


and ordained in parliament, that if for the time to come the biſhop of 
Norwich, or any of his ſucceſſors, ſhould go againſt the exemption aforeſaid, 
they ſhould pay to the king or his heirs, 30 Talentes or Beſauntes, Af- 
ter this, viz. in the time of E. 3. the biſhop of Norwich viſited the houſe 
again, againſt the ordinance aforeſaid ; and this contempt being found in 
B. R. a ſci. fa. iſſued againſt the biſhop, to ſhew wherefore he ſhould not 
pay the king the 30 Talentes or Beſauntes; and upon an inſufficient plea 
pleaded by the biſhop, the court awarded that the king ſhould recover the 
Talentes or Beſauntes, and that the taking ſhould be interpreted by the king 
himſelf ; for theſe Talentes or Beſauntes being uncertain in their value, as 
Budeus faith, Quod talenta ſunt varia, et pondera ſunt potius quam numiſina- 

ENS: Iii | ta, 


214 be Grounds and Rudiments 

ta, the king hath the power of ſetting a certain value upon them, accord- 
ing to the rule, Monetae aeftimationem dat, qui cudendi poteflatem- habet ; 
and in this point the common laws of England agree well with the rules 
of the civil law, Jus cudendae monetae ad ſolum principem, hoc eſt, imperato- 
rem de jure prrtinet. Monetandi jus principum offibus inbaeret. Jus monetae 
' comprebenditur in regalibus, quae nunquam a regio ſceptro abdicantur. And 
yet by antient charters this prerogative hath been communicated to ſome 


ſubjects, as the archbiſhop of Canterbury, the archbiſhop of Vor, and the 
biſhop of Durham, the dean of St. Martin's le Grand, &c. Da. 20. a. b. 


He may make it of what matters, in what form, he may eftabliſh the ſtandard 
or change it in ſubſtance or impreſſion, or inbanſe, debaſe, or decry it, &c. 
at his royal will. | | 
6. As the king by his prerogative may make money of what matter and 
in what form he pleaſeth, and eftabliſh the ſtandard of it, ſo he may 
change it in ſubſtance and impreſſion, and inhanſe or debaſe the value of it, 
or utterly decry it to meer bullion ; and this is Moneta defenſa et prohibita, 
&c. and that the king hath exerciſed this authority, appears from many notori- 
ous changes of money, made in the reigns of ſeveral kings fince the con- 
__ which changes were made by the kings without parliament, though 
have been many acts of parliament for the ordering of exchange, and 
prohibiting the exportation of money made and ordained by the king, and 
the importation of foreign and falſe money, &c. Da. 20. b. 21. a. &c. 


He may make foreign coin currant. 

7. As Spaniſh ſilver, &c. made currant by the king's proclamation, is 
lawful money of England ; ſo French crowns were lawful money by pro- 
clamation. And ſo the king, by his abſolute prerogative, may make any 
foreign coin currant, and lawful money of England at his pleaſure. 5 Co. 
114. 6. : | 


290. Mortgage may not be redeemed when the mortgagee 

| | | Lc 

cannot compel payment of the mortgage money, for that the 
remedy ought to be reciprocal. . 


1. 7* IS rule carries its reaſon with it. wo * 
| 2. References, 1 Chan. Ca. 1, 2, 63. 1 Rep. Chan, 122, 123. 
2 * Chan. 58, 159, 247. 1 Vern. 7, 8, 192, 215, 268. 2 Vern. 84, 
| ; | 


| No | | ; . | | | 
291. Multa tranſeunt cum univerſitate, quae per ſe non 
1 tranſcunt. Rs PURA 


1. IF a man, ſeiſed of lands as heir of the part of his mother, makes a 

. feoffment in fee, reſerving rent to him and to his heirs, this rent ſhall 
go to the heirs of the part of the father; but if he makes a gift in tail, or a 
leaſe for life, reſerving a rent, the heir of the part of the mother ſhall have 
the reverſion ; and the rent alſo, as incident thereunto, ſhall - paſs with - ; 
| 2 | - put 
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but the heir of the part of the mother ſhall not take advantage of a condi- 
tion annexed to the ſame ; becauſe it is not incident to the reverſion, nor 
can paſs therewith. Co. Lit. 12. 6. | 1 80 

2. If a man had been ſeiſed of a manor as heir of the part of the mo- 


* 


« 


ther, and before the ſtatute of Quia emptores terrar had made a feoffment 


in fee of parcel, to hold of him by rent and ſervice, altho' they be newly 
created, yet for that they are parcel of the manor, they ſhall with the reſt 
of the manor deſcend to the heir of the part of the mother, Quia multa 
franſeunt cum univerſitate, quae per ſe non tranſeunt. Co. Lit. 12. b. 

3. If a man hath a rent-ſeck of the part of his mother, and the tenant 
of the land grant a diſtreſs to him and hjs heirs, and the grantee dieth, 
the diſtreſs ſhall go with the rent to the bel of the part of the mother, as 
incident, Sc. Co, Lit. 12. b. 13. 4. 1 SS h 

4. A man ſeiſed as heir of the part of his mother, makes a feoffment 
in fee to the uſe of him and his heirs, the uſe, being a thing in truſt and 
confidence, ſhall enſue the nature of the land; and deſcend to the heir of 
the part of the mother. C. Lit. 13. 8. | | 


5. A man hath a ſeigniory as heir of the part of the mother, and a 


| tenancy doth eſcheat, it ſhall go to the heir of the part of the mother, 


Co. Lit. 1 3. a. wt bs | 

6. If the heir of the part of the mother, of lands whereunto a warran- 
ty is annexed, is impleaded, and vonch, and judgment is given againſt him, 
and for him to recover in value, atid dieth before execution, the heir of the 
part of the mother ſhall ſue execution to have in value againſt the vouchee ; 
for the effect ought to purſue the cauſe, and the recompence ſhall enſue the lojs. 


Co. Lit. 13. a. 


7. To every tenant for life, the law, as incident to his eſtate, without 


proviſion of the party, giveth three kinds of eſtovers, G“. and theſe thi 


leflee may take upon the land demiſed, without any aſſignment, &c, Co. 


. | 


8. The tenure in frankalmoigne is an incident to the inheritable blood 
of the grantor, and cannot be transferred nor forfeited to any other, no 


more than a founderſhip of an houſe of 'religion, Fr. G. Lit. g. a. 
9. A man ſeiſed of lands in fee, hath divers charters, deeds and evi- 


dences, and makes a feoffment in fee, either with or without warranty, 

only againſt him and his heirs, the purchaſer ſhall have all the charters, 

deeds and evidences, as incident to the land, ef ratione terra; to the end 

he may better defend the land himſelf, having no warranty, to recover in 

value; for the evidences are as it were the finews of the land, and the 

3 not being bound td warranty, hath: no uſe of them, Fc. Co. Lit. 
. 5 | Ss : 

10. If a nobleman, knight, eſquire, &c. be buried in a church and 
have his coat- armour and pennons with his arms, and ach other enfigns of - 
honour as belong to his degree or order ſet up in the church: or if a grave- 
ſtone or tomb be laid or made, &c. for a monument of him, here, though 
the freehold of the church be in the parſon, and that theſe are annexed to 
the freehold, yet cannot the parſon or any other take them or deface them, 
but he is ſubject to an action from the heir of him in whoſe honour and 


to whoſe memory they were ſet up; and ſome hold that the wifg or exe- 


cutor, who firſt ſet them up, may have an action againſt any who deface 


N L Pp e - 
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them in their time. Co, Lit. 18. 6. 3 Inſt. 202. 12 Co. 104, 10g. 


Mo. 878. Godb. 200, 279. Ro. 57. Lamb. 496. Ney 104. Sid. 206. 
Ro. Ab. 625. | > | | pe 20 
11. So a coat of arms placed in any window, or monument in the 
church or church-yard, cannot be beaten down or defaced, by the parſon, 
churchwarden, ordinary or any other; and if they be, the heir by deſcent, 
intereſted in the coat, may have an action upon the caſe; for the heir is 
inheritable to the arms as to an heir-loom. Cro. Fac. 366. Salk. 347. 
12. References, Dal. 93. Ro. Ab. 827. 2 Ro. Ab. 791: Co. Lit. 27, 
54. 1 Co. 87. a. | et us, 
13. See rule, Acceſſorium ſequitur principale, 


bd 


| 292. Natura appetit perfectum. 


x, (COmmenda emeſtris grew out of a natural equity, that in the time of 

| the ws. CA ain him to preſent, No oy ſhould not be 
without a proviſional paſtor, which was a law of neceſſity, agreeable 
to the law of nature; and this might, upon the ſame reaſon, be con- 
tinued with revenues, ſo long as this reſpite laſted, But after the lapſe juſt- 
ly incurred, the commendam is to ceaſe, for then the ordinary may collate; 
for natura appetit perfectum, &c. 18 E. 3.21. and 1 H. 7. 21, The bi- 
ſhop may ſequeſter if the king preſent not; and 12 H. 8. 8. by Pollard, the 
biſhop muſt ſee the cure ſerved if the parſon fail, at his own coſt. And 
Linw. de jurejurando, cap. Preſbyt. verb. dölationis. If a biſhop cele- 
brate divine ſervice in any pariſh of his dioceſe, he may require the offerings 
of that day. And upon the ſame reaſon, if the executors being called by 
the ordinary, will not prove the will, the ordinary may commit adminiſtra- 
tion till they do it. Hob. 144. 

4 2. Vide rule, Bonum neceſſarium extra terminos neceſſitatis non eſe 

Num. ; ; . p . 99 . . , 


293. Neceſſitas facit illud — quod non eft neceſſe ad 
alios. 5 


1. Eferences 1 Re. 452, 474. Mo. 902. Hob. 144. 
2, See alſo laſt rule. F | 


294. Neceſſitas legum vincula irridet. 
1. Eference, Hob, 159. . 
2. See rules, Natura appetit perfectum. Lex neceſſitatis eſt lex 
temporis. 8 
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295. Neceſſitas wincit em. 


General. 

1. C Arpenumero necgſitas vincit communem legem, et quod neceſſarium eft 
licitum eſt. 9: By 5 Gp | 
P ar ticular 4 5 

2. As if two jointenants are of lands, to them, and to the heirs of one 
of them; they may not join in a writ of right ; but two jointenants, and 
to the heirs of one of them of an advowſon, ſhall join in a writ of 
right of advowſon ; and the reaſon of the difference is, becauſe in the firſt 
place they have ſeveral means and remedies, as is agreed in 46 E. 3. 21. but in 
the other caſe, if tenant for life do not join with him in fee, neither the 
one nor the other ſhould have any remedy; and therefore in ſuch caſe nece/- 
fitas vincit legem. 5 Co. 40. b. 4.2. | | ; 


2096. Neceſſuy creates equity. | 


. Bill was to examine witneſſes in perpetuam rei memoriam, to 
wo Ht prove a Modus decimandi. The defendant demurred, for that the 
bill was to eſtabliſh a cuſtom againſt the church, and i prejudice of 
tithes, which are due de communi jure. Demurrer over-ruled. 1 Vern. 
1 The defendant pleaded he was a purchaſer bona fide, for a valuable 
confideration, but there being ſeveral badges of fraud alledged in the bill, 
though the defendant had in his plea denied them, yet as he had not denied 
them by way of anfwer, that ſo the plaintiff might be at liberty to except, 
the plea was over- ruled. 1 Vern. 189. 8 

3. After recovery or verdi& at law, reſolved on demurrer, that the 
party ſhall noe be put to anſwer, - 1 Vern. 176. Stat. 4 H. 4. Hard. 
23, 120. | 2X | e 
| 28 The motion was for a ſaper ſedeas to a writ de cautione admittenda, for 
that they had taken a writ to the ſheriff without any affidavit filed, that 
the biſhop refuſed to admit of caution, &c. and for that reaſon a ſuper/e- 
deas was awarded. And the lord keeper declared, that finding the court of- 
ten troubled for writs de cautione admittenda, he thought the right of it 
was, . that if there was a ſentence for a man to pay money, or to do other 
matter in the ſpiritual court, he ought to perform that before he is admitted 
to his writ de cautione admittenda; for it is in vain to take ſecurity parere 
mandatis ecclefiae, whilſt a man refuſeth to obey the ſentence. But the 
reporter puts a quaere, and ſuppoſeth a man to be excommunicated for 

not coming to church, or not receiving the ſacrament, how can he do that 
till his caution is admitted, and he abſolved? 1 Vern. 119. : 

5. Lands were ſettled on Davies and his wife for their lives; remainder 
to truſtees to preſerve contingent remainders; remainder to their firſt and 
every other ſon in tail male. The plaintiff and his wife had been 12 years 
married and no iflue, and having contracted debts, the bill was, that they 
might be enabled to ſell part to pay their debts. The defendant, the 
bs K kk | truſtee, 


> 
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truſtee, ſet forth the ſettlement, - and * confeſſed that the plaintiffs had been 
ſo long married, and had no iſſue, and believed they never would have 
any, and that they had contracted ſeveral debts, and ſubmitted to do as the 
court ſhould direct, being indemnified. And for the plaintiff it was ſaid, 
that in ſuch caſes, the court had decreed lands to be ſold: and cited the caſe of 
_ Digby and Cornwallis, and Sir John Tufton's caſe, and ſaid neceffity doth 
create a natural equity. Lord keeper could not tell how he could make 
ſuch decree, but at the plaintiff's importunity he gave time till Michaelmas 
to attend him with precedents. 1 Vern. 181, 182. 
6. The defendant R. S. anno (81) made a mortgage of the lands in 
queſtion for 1000 years for 1000/7. and intereſt, and confefled a judgment 
to another for 150/, and after on his marriage ſettled the ſame lands to the 
uſe of himſelf for life ; remainder to truſtees for the life of the huſband to 
preſerve contingent remainders ; remainder to the wife for life ; remainder to 
the firſt and other ſons in tail; remainder to his own right heirs. The defen- 
dant having no iſſue articles to ſell the ſame lands to the plaintiff, who 
brings a bill, and therein ſets out theſe matters, and that the truſtees re- 
| fuſed to join, and the mortgagee threatned to enter, and prayed ſpecific 
execution of the agreement, and that the truſtees might join in the con- 
veyance ; the huſband and wife by their anſwer ſet f6rth the ſettlement, 
that they had been married fix years, and had no iſſue, confeſſed their contract 
with the plaintiff; and that they were ready to perform it ; the truſtees alſo 
ſet out the ſeyglement and ſubmitted to do as the court ſhould direct, being 
indemnified. For the plaintiff it was inſiſted, that the ſettlement being only 
of an equity of redemption, the mortgagee was not bound thereby, but might 
enter and alſo forecloſe, which would bind even the iſſue. And that the huſ- 
band and wife not being able to redeem, the ſale was neceflary, alſo that the 
benefit of redemption would be loſt, as well to the huſband and wife as to the 
iſſue, if there ſhould be any. His honour decreed, the truſtees to join in 
the fale and to be indemnified ; the ſettlement being only of an equity of 
redemption, and the wife being in court and examined, whether ſhe freely 
conſented or not? 2 Vern. 303, 304. 1 
7. The motion was for a mandatory writ to the chief juſtice of the 
king's bench, to command him to ſign a bill of exceptions in the caſe 
of lord G. et a, who were convicted of a riot in London, and precedents 
| were produced where a writ of this ſort had iflued out of this court, to 
the judge of the ſheriffs court in London. Motion denied; for the prece- 
dent produced was to an inferior court; and he would not preſume but the 
chief juſtice of England would do what was juſt in the caſe, &c. and 
if they had wrong done them, they might right themſelves by actions on 
the caſe. And if the court had power to grant ſuch writ, it was diſcretiona- 
ry, and not de curſu. 1 Vern, 175. RET FE 
8. The bill was for a debt due to the plaintiff as executor ; the 
defendant pleaded an outlawry of the plaintiff in bar, but the plea was 
over-ruled ; the plaintiff ſuing en auter droit. 1 Vern. 184. And ſo it is 
| others who are "ow to Bring actions in their own rights, yet en auter droit 
they may ſue or be ſued. | 
9. The cuſtom of the manor was, that the copyholds had been uſually 
granted by copy in fee- ſimple, or for life, or for years. Held by Fenner 
and Popham, that an eſtate- tail might be of theſe cuſtomary lands; for that 
I ot, | | 72. 


8 
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an eſtate- tail might be wrought out of ſuch lands by equity of the ſtatute 
de donis; for otherwiſe there can be no eſtate-tail of copy hold lands; for by 
uſage it cannot be maintained, for that no ſuch eſtate was before this ſtatute 
and this is within the time of limitation, after which a uſage cannot make 
a preſcription. Poph. 33, &c. E | 5 

10. References, 1 Vern. 177, 330. 2 Rep. Chan. 144. Shin. 78. Fi. 
Ley 9, ö. Co, Lit. 6. 6. | | | 5 


297. Negatio deſtruit negationem, et ambo faciunt affirma- 
T WO negatives make an affirmative in grammatical conſtruction; tor 
| negatio deſtruit negationem, &c. yet the law that principally regardeth 
ſubſtance, may judge otherwiſe according to the intention of the parties, 


and not according to grammatical conſtruction; for mala grammatica non 
vitiat chartam. Co. Lit, 146. b. | | 


298. Negative cannot be proved. 
General. | 
I, YA rhe teſtify a negative, but an affirmative. Cp. Lit. 6. 6. 


What a good evidence, and the courſe | 
2. When a trial is by witneſſes, regularly the affirmative ought to be 


| proved by two or three witneſſes ; as to prove a ſummons of the tenant, 


er the challange of a juror or the like, but when the trial is by the ver- 
dict of 12 men, there the judgment is not given upon witneſſes, or other 
kind of evidences, but upon the verdict, and upon ſuch evidence as is given 
to the jury, they give their verdict, Co. Lit. 6. 5. | | 
e T bye ſorts of evidence. 1 5 | 
3. Bratton faith there is probatio duplex, viz. viva, as by witneſſes viva 
voce, and mortua by deeds, writings and inſtruments. Lib. 5. fo. 400. 


Prefiemptrons. 


General to, and the ſorts. 


4. Many times juries, together with other matters, are much induced by 
preſumptions, whereof are three ſorts, (viz.) violent, probable. and light 
or temerary. | x 


| Particular caſes. F 1 5 
5. Violenta praeſumptio is many times plena prolatio; as if one be run 
through the body with a ſword in an houſe, whereof he inſtantly dieth, 


and a man is ſeen to come out of that houſe with a bloody ſword, and 


no other man was at that time in the houſe. Co. Lit. 6. b. 
6. In caſe of a charter of feoffment, if all the witneſſes to the deed be 
dead, as no man can keep his witneſſes alive, and time weareth out all _ 
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then violent preſumption, which ſtandeth for a proof, is continual and 
quiet poſſeſſion ; for ex diuturnitate temporis omnia praeſumuntur ſolemniter 
eſſe atta ; alſo the deed may receive credit per collationem figillorum, ſcripiu- 
rae, &c. et ſuper fidem chartarum, mortuis teſtibus, erit ad patriam de neceſſi- 
tate recurrendum, Co, Lit. 6. b. 3 | 
7. The reaſon wherefore the warranty of the uncle, having no right to 
the land intailed, ſhould bar the iflue, is becauſe the law preſumeth, that 
he would not unnaturally diſinherit his lawful heir, being of his own blood, 
of a right which he, the uncle, never had, but came to the nephew by 
another means, unleſs he would leave him greater .advancement. Nemo 
pracſumitur alienam poſteritatem ſuae praetuliſſe. And in this caſe the law 
will admit no proof againſt that which the law preſumeth, and it is the 
ſame of all other collateral warranties ; and that becauſe of the preſump- 
tion, that no man is to be preſumed to do any .thing againſt nature, 
See Cy. Lit. 373. 4. : 
S8. Soif a rent be behind for 20 years, and the lord make acquittance 
for the laſt that is due, all the reſt are preſumed to be paid, and the law will 
admit no proof againſt it, Sc. Co. Lit. 373. à. | 5 
9. See rules, Ex diuturnitate temporis, &c. Nemo 22 alienam 
pofteritatem, &c. Law will admit no proof againſt which the law 


preſumetb. | 
299. Neminem oportet eſſe ſapientiorem legibus. 
55. . General. | | 
1. LX legal reaſon, or the reaſon of the law, ſumma eft ratio, and 
| particularly of the laws of this realm, as lord Coke juſtly faith, the 


old rule is verified, neminem oportet eſſe ſapientiorem, &c. for it is the very 
perfection of zeaſon. See Co, Lit. 97. b. | 


- | Particular. | 

2, It was reſolved that foraſmuch as in the caſe at bar, a ca; /a. was a- 

| warded againſt the counteſs by the court of common bench, that the ſheriff 
or his officer, by his warrant, might without any offence execute it; for 
they are not to diſpute the authority of the court, but to execute its writs 
directed to them; and indeed to this they are ſworn, and therefore thereto 
bound by law and conſcience; and though it appear in the caſe, that ſhe 
was a counteſs, againſt whom it lieth not, et ignorantia juris non excuſat, 
eſpecially ſheriffs, and other like miniſters of law and juſtice ; yet as a ca. ſa. 
lieth in ſome caſes, as in caſes of contempt, &c, againſt them; therefore it 
was reſolved, that the ſheriff and his miniſters or officers ought not to exa- 
mine the judicial acts of the court, but to execute the writ, as is Dy. 60. 
If a capias or exigent come to the ſheriff, againſt a duke, an earl, &c. 
where none lieth againſt them, yet they are to ſerve it, and not to argue or 


diſpute the validity of it. 6 Co, 54. 4. See Dot. & Stud. 


2 
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300 Nemo debet bit puniri pro uno Aclictko. 
. 4 | General and rules. int een 4; ei 
1. O convicted of manſlaughter being allowed his clergy; it is a 
* good bar in an appeal of murder. 4 C. 45. 66. 
2. And though the law gives an appeal, as a means to be juſtly revenged 
for the death of the huſband, &c, yet it ought to be inſtantly purſued; and 
as it threatens death to the party, it ought to be in all points ſtrictly pur- 
ſued. Telv. 205. Ha. Ple. Cre. 190, 247. Tri. per Pais 454. C. Lit. 
287. Fitab. Abr. 258. 472 Lic det een S147 10. 0211280 = 
3. If one be convicted either by verdict or confeſſion, upon an inſuffici- 
ent indictment, and no judgment is upon it given, he may after be indicted 
and arraigned; for that his life was never in jeopardy, and the law had not 
its end. 4 Co. 45. a. 47. 4. N MED eee ee as 
* | 4 RR Particular caſes. Tim tu 1 53 * A -; 
4. It was reſolved in the principal caſe, that if the count had been ſuffi- 
cient, then being convicted at the ſuit of the party, he ſhould not after be 
impeached at the ſuit of the king; but the count was inſufficient, and ſo 
he waz diſcharged. 4 C. 39. J. 40. . „ 

5. Wetherel brought an appeal of murder againſt: Darby. The defendant 
| pleaded non cuP, and was found guilty of homicide, and had his clergy ; 

and after was indicted of murder, and was arraigned at the: ſuit of the queen, 
and pleaded the former cbnviction, and appeal at the ſuit of the party. 
Adjudged a good bar. 4 Co. 40. 4. 

6. —_ brought an appeal of maihem againſt Lee, and counted that 
the defendant the eighth day of January, anno 28 Elix. felaniouſly maimed 
him in his left hand, Sc. The defendant pleaded, that before the appeal 
brought, the plaintiff brought treſpaſs in C. B. of aſſault, battery and 
wounding, againſt the defendant the fame eighth day of January, &c. to 
which the defendant pleaded non cu”, and was found guilty, - and damages. 
aſſeſſed to 200 marks for the aſſault, battery and wounding, and 105. coſts, 
and judgment upon it given, and ſatisfaction acknowledged before the ap- 
peal brought, and avers that the battery and wounding in the action of 
treſpaſs, and the ſaid maim whereof the ſaid appeal is now brought, were 
one and the ſame and not divers; and it was moved that this was no bar, 
for two reaſons, 1ft, Becauſe the maihem is of an higher nature than the 
action of treſpaſs ; for in the appeal it is, that the defendant felonice him 
maibemed; and the rule of law is, that recovery ar bar in one actian is a 
good bar in another, of either equal or of an inferior nature, but not in aftion 
of a higher nature; as recovery. or bar in one afſiſe is a good bar in another 
affiſe, but not in à mordanceſtor, nor is a recovery or bar in a mordanceſtor 
4 good bar to a writ of right ; nor is an action brought. for goods carried 
, away, any bar in an appeal of robbery, for the appeal of robbery is of an 
higher nature than the other. And this was moved, admitting the appeal was 
brought for the ſame matter; but it was moved that the appeal was brought 
for the maim only, and therefore it is ſaid felony, which may not be applied to 
treſpaſs ; and the action of treſpaſs for the battery and wounding doth not 
cancern the maim ; and therefore it was agreed 22 Af. pl. $24 That _ 

2.41 the 
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the plaintiff in appeal had recovered for the maihem, he might have treſpaſs 
for the battery, whereby it appears that che appeal meddles with the maihem 
only. But it was reſolved per totam Curiam, That the bar was good; for 
in every caſe when the plaintiff for a tort or injury is only to recover 
damages, he ſhall never be twice fatisfied for one and the ſame matter 
or thing, juxta illud; nemo debet bis puniri pro uno delicto, et Deus non agit bis 


in ipſum; and in both theſe actions, of appeal and treſpaſs, the plaintiff may re- 


cover only damages: and it appeared to the court, by the defendant's bar; 
which the plaintiff by his demurter had confeſſed, that he, in the very action 
of treſpaſs which he bad brought for the battery and wounding, had tecc- 


vered damages for the maim; for this clear reaſon, that wounding includes 


maihem, and more. And the defendant hath averted that the wounding in 
the action of treſpaſs and the maihem in the appeal were the ſame; ſo that 
though the appeal of maim is an higher action; yet foraſmuch as in it he ſhall 
only recover damages, and damages he hath actually recovered in the action 
of treſpaſs; therefore reſolved, that the bar, in the caſe at bar, was good. 
And Wray chief juſtice, ſaid, That ſo it was lately adjudged in the ſame 
court, which record he had ſeen, and it agreed with the beck 41 H. 16. 
and the book 2 R. 3. 14. is good law; for in the appeal of robbery the 
Aan ſhall have judgment againſt the deſendant for bis life, and not for 
ges. 4 Co. 43. 4.6. | At AI une , ad 
1 > F, A 3 vel, Ar u Pte, w ok " 
301. Nemo eft haeres vi ventis. 
RO FORD 

at Mo is, how made, and from whence named, 
| 5 EIR, baeres, in the legal underſtanding of the common law, 
A implicth that he is ex: fis nuptiis proceatus ; for haeres legitimus 
of, quem nuptiae gr rz and is he to whom lands, tenements or be- 
reditaments, by the act of God and right of blood do deſcend, of ſome 
eſtate of inheritance; for ſelus Deus haeredem facere poteſt, nen homo; dicun- 
tur autem hacreditas et haerts ab haerendo, quod Wi arcte inhdendo ; ram 
qui haeres eft haeret ; vel dicitur gb baerendo, quia baereditas fibi. haeret, li- 


ref nonnulli haeredem diffum velint quod haeres fuit, hoc eſt dominus terra- 


rum, Sc. quae ad eum perveniunt, Cc. Co. Lit. 7. b. 
an. | rel 50 Rules. 


2. One cannot be heir till after the death of his anceſtor ; in the 


mean time, he is called haeres apparens, heir apparent. Co. Lit. 8. 4. 

8 3. And this alſo is a poſitive rule, That a 3 raiſe a fee- 
fimple to bis own right heits by the name of heirs, as a purchaſe, nei- 
ther by conveyance of lands, nor by uſe, nor by deviſe. Nay more, if 2 


man deviſe lands to a ren, that is next heir, and his heirs, the deviſe is 
by | 


* 


1 2 een 44 | . 
void, and it worketh by deſcent, Sc. Hob. 30, 31. 
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be. at articular. caſes. A | 
4. Francis Archer, ſeiſod of lands in fee, held in ſocage, by bis will 
in writing deviſed. the fame to Robert Archer the father, for his life, and 
after to the next heir male of Robert, and to the heirs male of the body of 
ſuch next heir male: Robert had iſſue Fobn,' Francis died, Robert infeoffed 
Kent, with warranty, upon which Jol entered; Kent re-entered, and af- 
ter John died, Cc. and int al it was agreed by Anderſon, Malmſley, et al 


the court, that Robert had but an eſtate for life; for that he had an expreſs 
eſtate for life deviſed to him, and the remainder is limited to the next heir 


male of Rabert in the ſingular number, and the right heir male of Robert 
may not enter for the forfeiture, in the life of Robert; for he cannot be 
heir fo long as Robert lives, Cc. 1 Co. 66. 6. Cro. Elix. 453. S. C. 
F. References, Co. Lit. gg. 6. 2 Fern. 249, 444, 616. Gilb. 7, 41, 
116, 131, 138, Sc. Prec. Chan. 3, 475. Co. Lit. 299. 6. Eg. Abr. 
197. 1 Vern. 282, 172, 14, 410, 411. Nel. 313, 128, 257. Pre. 
Chan, 83, 147. 1 ern. 93, 407, 453, 460, 469. 2 Vern. 104, 188, 
189, 341, 357- 3 Med. 45. 1 Vern. 234, 282, 172, 419, 429, 471, 
469. Net; 282, 97, 166, 167, 138, 201, 380, 164, 272, 195, 176. 
Prec. Chan. 2, 381, 439, 452, 443, 461, 544. Hob. 31. I Leon. 90 
r Vent. 334. 4 Mod, 2.55. and caſe Beaumont and Long, Co. Lit. 20. 6. 
164. : Cowden and Clerk's caſe in Hob. 29. Pybus and Mitford, Dy. 171. 
And Shelley's caſe, 2 Leon. 23, 27. Cro. Elia. 108. Lit. fi. 30. Cro. 


9-24 i Mod. 226. 2 Mod. 207. - Prec. Chan. 463. Co. Lit. 3. a. 
5 


ar book 9 H. 6. 23, 24. 11 H. 6. 12. 37 H. 8. Bro. tit. De donis 


ect. 61. Lit. ſect. 3 52. Prec. Chan. 461, &c. 54, Sc. 544, 57, 143. 


162, 196, 207, 213, 267, 475, 278, 31, 32, 319, 87. Nelſ. 161, 
267. 2 Fern. 617. ee OR . 4 uy 


302. Nemo plus PI transferre poteſhy quam af 
F OS. 


1. Releaſe or confirmation, made by him who had no right at the 
| time, is void, though a right come to him after; unleſs made with 
warranty, and then the warranty ſhall bar him to all right which may come 

2. The guardianſhip of an infant is not afſignable over; being but a 
bare power or truſt, 2 Mad. Ca. 40, 42. Vaugb. 180. 2 Rep. Chan. 


237. on 


' 3+ Error on 2 <p, rope C. B. in ejectment, wherein a ſpecial judg- | 

ment was found to this effect; H. ſeiſed in fee, deviſeth to his wife for 
life, and then to be at ber 4 e to any of ber children who ſhall be then 
living. H. dies, leaving a. ſon and a daughter and his wife; who then en- 
ters and married a ſecond huſband, - and he and ſhe by. leaſe and releaſe 
convey the lands to 4. and bis heirs, to the uſe of the wife for life, ans 
impeachment of waſte ; remainder to her daughter and the heirs of her bo- 
dy; remainder to the ſon and his heirs, with a power to revoke and limit 
new uſes: The firſt queſtion was, Whether the wife had an eſtate in fee, or 
only an eſtate for life, with power to diſpoſe of the inheritance ? And the 
| | CCure 
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court held this to be only an eſtate for 4:fe, with a power to diſpoſe of the 
inheritance. Et per Parker, lord chief juſtice, The difference is, where a 
power is given with a particular limitation and deſcription- of eſtate, and 
where generally : as to executors to ſell or give ; for he that can give or ſel] 
an eftate in fee, muſt have an eſlate in fee. 2. The queſtion was, Whe- 
ther this power could be conſtrued as a power appendant to the eſtate for 
life, ſo as by the deſtroying of that, it might be deſtroyed or extinguiſhed ; 


or a, collateral one? And Powell juſtice faid, this was not a power ap- 


ndant or appurtenant, nor in the nature of an emolument to the eſtate, 
ike a leaſe for life, with a power to make a leaſe for 21 years; for that 


effects the eſtate for life and is concurrent with it, and has its being and con- 


tinuance, at leaſt for ſome part, out of it; but the power here ariſeth out 


of the eſtate, and has its effect upon another intereſt; ſo chat the eſtate for 


life is perfect without it, and no ways altered or affected by the execution 
of it. Et adjournatur, and afterwards at another day, lord chief juſtice 
Parker, (afterwards earl of Macclesfield and lord high. chancellor) deli- 
vered the opinion of the court, that this was only an eſtate for, life, and 
that the diſpoſing power was a diſtinct gift; becauſe the eſtate given is ex- 

and certain, and the power comes in by way of addition; and that this 
differs from the other caſes, which are general and indefinite, .viz. a deviſe 
to F. S. and that he ſhall fell, or a deviſe to J. S. to ſell, &c. in | theſe 


caſes, becauſe the party is impowered to convey a fee, he is conſtrued to 


have one ; he having no expreſs eſtate divided from the power ; but here 


the power is a ſeparate. gift diſtinguiſhed from the eſtate, and the eſtate gis 


ven is a certain and expreſs eſtate. . Salk. 239, 240. 
4. References, 4 Co. 24. 6. Cart. 232, . 
5. See rules, He abo can, ſell or give an ęſtate in fee muſt have an eflate 
in fee. Quod per me non poſſum nec per aliunmn . 


303. Nemo poteſt habere duas militias, nec duas digni- 
1. X Cardinalſhip at Nome made a parſonage at Durham void. Pal. 459. 
A A cardinalſhip makes void a bilhoptiek in England. 4 Inft. 5 
A biſhop taking another biſhoprick, the firſt is void. Palm. 462, 464. 
Vaugh. 21. A parſon or dean taking a biſhoprick in Treland makes the 
firſt church void; nemo poteſt habere, Gc. for it is impoſſible a man ſhould 
de in two. places at the ſame time, c. Pal. 4 58, 459, 469. Dav. 21. 
A prebendary made a dean, the prebend void. 5 E. 2. Breve 800. ac- 
cordant. Pal. 461. One having a benefice with cure to the value of 1010. 
or more, receives another, the firſt is void. Stat. 21 H. 8. Dy. 255, 
237. Vaugh, 21. Hob. 166, 168. Dy. laſt caſe, Parſon made a biſhop, 
yoids the parſonage. Palm. 345. 11 H. 4. 60 and 74. Dy. 159. 4 H. 
4. 2. 32 H. 6. 5 E. 4. 19, 24. Pal. 346, 347, 348, 349: Dy. 347. 
4 Co. 75 and 78. 6 Co. 29. Dy. 377. Co. Ent. 368. Cro. Ca. 3 57. 
Caſe Archbiſhop Armagh and Attorney General, 2 Ju. Eccl. 414. 
2. See rule, Clerici non ponantur in officio. e e 
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ems 


— — 
* 2 2 "4 * S ** r 


Ad Sree En he ie at 


—_—_ 


30g. Nemo praęſumitur Son poſteritatem ſuae prae- 
| © "Baſſe," © | 


EE rules, Negative cannot be proved. Preſumption general to, and the 


ſorts, caſe 7. 
| 305. Nemo tenetur divinare. 


1. IT was reſolved if the lord, in caſe of uncertain fines, aſſeſs a reaſon- 

able fine and require the copyholder to pay it, he is not bound to pay it 
preſently ; becauſe he could not tell what fine the lord would aſſeſs; ef 
nemo tenetur divinare ; wherefore he could not provide a certain ſum ; and 


therefore he muſt have a convenient time to pay it, if the lord himſelf li- 


mit no certain time for it; but otherwiſe it is of fines certain, 4 Co, 23.6. 
24. 4. 27. b. 28. a. en | . 

2. And this rule may extend to the king himſelf, as to matter of fact, 
though he is not to be ſuppoſed ignorant of the law; for that he is the 
head of the law and fountain of juſtice, Plow. Com, 50 1. 6. 502. a. 6. 

o3. 11 Co. 11. 4. 6. 3 Co. 4. 6. Hob. 224. Introduction to Fu. Eccl. 
Lf rt hs 
3 


See rules, Ignorantia facti excuſat.. King not to be ſuppoſed ignorant 
of the law. 


306. Nemo tenetur ſeipſum prodere. 


1. ILL in Scacc' to diſcover on what conſideration a bond was given, 

which had been aſſigned al roy as a debt in aid. The court were 
of opinion that a man was not bound to diſcover the conſideration of a 
bond, which implies in itſelf a conſideration. And fo baron Atkins ſaid 
it had been ruled in chancery. Hard. 200, 201. | ” 

2. A bill was by the attorney general againſt the defendant, to diſcover 
his real and perſonal eſtate, and what ſecret and fraudulent gifts and deeds 
he had made and executed, he being outlawed, whereby all his goods and 
the profits of his real eſtate were forfeited, The defendant demurred, quia 
nemo tenetur prodere ſeipſum, and to diſcover his eſtate upon forfeiture ; the 
demurrer was over-ruled, and the defendant ordered to anſwer ; becauſe 
the king is intitled by courſe of law, and the outlawry is in the nature of a 
gift al roy, or a judgment for him; and a common perſon in like caſe might 
have a bill for 1 to enable him to take out execution; quod nota 


ſays the ſerjeant. Hard. 22. | 
3. The bill was to diſcover goods imported contrary to the new act of 
navigation, for which the defendant ought to pay double cuſtoms. It was 
likewiſe alledged that the attorney general would not proſecute for the for- 
feiture, but the duties only. Defendant demurred, becauſe a penalty enſued ; 
the goods being forfeited by the act of tonnage and poundage ; and after diſ- 
covery had, the attorney general may relinquiſh his bill, and begin de novo for 
the penalty, and is not bound by the allegation of the bill. To this it was 
anſwered, That the attorney general waiving the forfeiture, might ſue for 
| 7 M m m 2 | the 
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the duty by bill of diſcovery; as in the caſe of tithes, where the plaintiff 
only requires fingle value: and that after the attorney general had informed 
upon the penal law, none elſe could; and the court inclined to this opini- 
on. Sed adjournatur. Hard. 137. See Gilb. 187. | 
4. The bill was in the Engliſb exchequer, and charged that the plaintiff 
in May 1658 became incumbent of the church of Berſted in the county 
of Kent, and that the defendant June 1658 and 1659, by colour of an 
order of ſequeſtration made by the committee in the county of Southampton, 
as they pretended, had ſeiſed divers tithes of ſeveral pariſhioners within the 
plaintiff's pariſh, and which tithes were due to the plaintiff, To diſcover 
the particulars and value, and to have them paid to the plaintiff was the end 
of the bill; whereto the defendant demurred, as a matter determinable at 
law, and a criminal matter; but the court put the defendant to anſwer, 
becauſe it is matter of diſcovery : as in caſe where a man by colour of title 
enters into the houſe or lands, and poſſeſſes himſelf of the goods and pro- 
fits. It may be impoſſible for the plaintiff to diſcover the particulars with- 
out ſuch bill, nor- is it a charge by way of treſpaſs, but under a colour 
of title, So where a will is proved and adminiſtration revoked, ſuch a 
bill is neceſſary and uſual for the goods, and yet there was in ſtrictneſs of 
law a treſpaſs; ſo here. Hard. 182, 183. 0 . 
5. Spendelow, the preſent parſon, ſues Sir William Smith, executor of 
Smith the laſt incumbent, for dilapidations, in the arches ; there was, int 
a, a queſtion about a leaſe for years, which was alledged to be taken 
by Sir William in his own name, but covinouſly in truſt, and for the uſe 
of the ſaid Smith the ſaid late parſon; and hereupon they would put 
Sir William to his oath, to anſwer concerning the covin; whereupon the 
court granted the prohibition quoad examining him upon oath concerning 
the covin; for though the original cauſe belong to their cognizance, yet the 
covin and fraud is criminal, and the avowing of it to be bona fide is puniſh- 
able, both in the ſtar-chamber, and by the penal law of fraudulent gifts, and 
therefore not to be extorted out of him by oath ; alſo the expoſition of the 
ſtatute 13 Eliz. cop. 10. of dilapidations, and what ſhall be covin, or not 
within the law, reſts not in them to judge, but in the courts of common 
law. Hob. 84. : | | a 
6. In all ſentences for divorce and ſeparation only a menſa et thoro, 
there- is to be a reſtraint inſerted in the ſentence, that the parties ſhall live 
chaſtely and continently, and that they will not, during each other's life, 
contract matrimony with any other perſon ; and for the better obſervation 
of this laſt clauſe, the faid ſentence of divorce ſhall not be pronounced 
until the party or parties requiring the ſame have given good and ſufficient 
caution and ſecurity into the court, that they will not any ways break or 
treſpaſs the ſaid reſtraint or prohibition. Canon 107. Yet the ecclefiaſtical 
court may not examine the party on oath, whether he or ſhe hath con- 
tracted matrimony or not, &c. for nemo tenetur ſeipſum prodere. Clifford 
and Hunttey's caſe, Ro. Abr. Prohibition (J.) caſe 6. 2 Ju. Eccl. 31, 32. 
1 Bill was for defendant to diſcover what eſtate he had or claimed in 
ſuch premiſſes, and whether they were in mortgage, and whether there was 
any power of redemption. The defendant pleaded his being an abſolute 
urchaſer for valuable conſideration, and that ſome years after a fine was 


evicd to him of them, and that he had no notice of the plaintift's = 
I | Les. 


* 


— 
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Plea allowed, though he did not ſhew at what time, or for what conſidera- 


tion. And the chief baron ſaid, that ſo it had been held in Sherley and 


Fuagg's cafe, lately in chancery. Hard. Day verſus Cornudel. 


8. The bill was to diſcover an antient deed of intail ſuppoſed to be in 
the defendant's hands, charging that he had peruſed it ; and in diſcourſe had 
acknowledged it, c. The defendant faith by plea, that he was a coun- 
ſellor with A. B. and that on a reference between the parties, it was agreed 
that nothing that paſſed thus ſhould be made uſe of on either fide, or be 
diſcloſed. The lord chancellor ordered that what the defendant knew only 
as a counſellor, or under ſuch contract of filence, he ſhould not be put to 
anſwer. 1 Chan. Ca. 277, | 

g. Snelling had a judgment againſt Sidenham of 1200 J. for payment of 
5ool. Squibb purchaſed of Sidenham for a valuable conſideration without 


notice; Snelling ſues Sguibb to diſcover lands ſubject, &c, that he might 


extend, he not knowing the place nor who tenants. $quibb pleaded his 
purchaſe for a valuable conſideration without notice. The lord chancellor 
allowed the plea, and ſaid that Sguibb ought not to be compelled to diſco- 


ver what lands were liable. 2 Chan. Ca. 47, 48. e 


10. The aſſignet of a commiſſion of bankrupcy againſt Portman exhibit- 
ed his bill againſt the defendant, to diſcover lands, Cc. which were the 
bankrupt's at the time of breaking. Hutchins (af.erwards lord commiſſioner 
of the great ſeal) for the defendant, pleaded that he was a purchaſer for a full 
and valuable conſideration, without notice of any act of bankrupcy, or 
that Portman was a bankrupt, or of any commiſſion, and refuſed to-make 
diſcovery, And the plea was allowed by lord North lord keeper. 2 Ch. 
Ca. 136. - L | 

I 8 The plaintiff by his bill charged that on the mortgage made by . 


to A. there was a truſt declared for the benefit of the plaintiff, but A. ha- 


ving ſince conveyed to the other defendant D. he refuſed to diſcover the 
truſt. The defendant D. by anſwer ſaid that on the ſaid mortgage there 


was no truſt declared for the benefit of the plaintiff, whereto the plaintiff 


replied, And the quaere at the hearing was, Whether the defendant D. 


ſhould be obliged to produce the deed or not? Lord keeper : I will not 


oblige him to produce it ; by this method all purchaſers may be blown up. 
2 Vern. 463. Tamen quaere, ſays The Reporter. 

12. References, Gilb. 187. Ro. Ab. (J.) Ca. 1. 4. 5. 6. 65. 4 Mod. 
306. Hob. 84. 2 Keb. 352. Hard. 172, 173, 137 to 147. Co. Lit. 
247. a. b. Regiſter 228. 6, Fitzh. Nat. Breu. 202. 4 Co. 123. 6. 
Hard. 143. Co. Lit. 2. b. Nelſ. 135. 2 Vern. 414. 1 Rep. Chan. 40. 
2 Vol. 221. Gilb, 101, Mo. gob. 4 Leon. Ca. 261, Ray. 88, 221. 
A. 0s 27, 95, 107, 110, 136, 204, 208, 399, 407, 484. 2 Ju. 

.. a | 
13. dee rule, Purchaſer without notice, &c. 
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307. Nihil in lege intolerabilius eſt eandem rem diverſo jure 
* cenſeri. 


| HERE the courts are divided and hold different opinions, as in the 

principal caſe, for the honour of the law, and for the repoſe of 
the ſubject, in the appealing ſuch differences of opinions, quia nihil in lege 
intolerabilius eſt eandem rem diverſo jure cenſeri, the caſe was publickly ar- 
gued before all the judges of England, &c. 4 Co. 93. 4. 


308. Nihil magis juſtum eſt, quam quod neceſſurium eft. 


1. [| Mpoſts or impoſitions are the third kind of duties payable for merchan- 
dize, and are ſometimes rated and aſſeſſed by parliament, and then, 
they are in nature of ſubſidies ; and ſometimes they are impoſed by prero- 
gative royal, for ſupporting the neceſſary charges of the crown, and then 
nibil magis juſtum eſt, quam quod neceſſarium eſt, The impoſts upon wines 
in this realm was firſt aſſeſſed by parliament, and limited to be paid for a 
certain term of years, which being expired, is continued by prerogative, 
Dav. 12. a. Vide etiam 22. b. | 
2. See rules, Natura appetit perfectum. Neceſſitas facit illud licitum, &c, 


Necęſſitas legum vincula irridet. Necęſſitas vincit legem. Neceſſity creates 


equity. | 
309. Nihil quod eſt contra rationem eft licitum. 


6. Eaſon is the life of the law, nay the common law itſelf is nothing 
but reaſon; which is to be underſtood of an artificial perfection of 
reaſon, gotten by long ſtudy, obſervation and experience, and not of every 
man's natural reaſon; for nemo naſcitur artifex, and this legal reaſon eff 


ſumma ratio, &c, Co. Lit. 97. b. See Doct. & Stud. DM 


2. See rules, Law is the perfection of reaſon. Ratio eſt radius divini 


- luminis. | 


3 10 Nihil quod eſt inconveniens eſt licitum. 


AN argument drawn from inconvenience is forcible in law; nibil quod eff 
A inconveniens eſt licitum, and the law which is the perfection of reaſon, 
cannot ſuffer any thing that is inconvenient. Co. Lit. 97. 4. Def. & 


n 


311. Nihil tam conveniens A ee aequitati, quam 
unumquodque diſſolvi eo ligamine quo ligatum eſt. 


I. De ought to have continuance ſans interruption of time, where- 


of, &c. for if it be diſcontinued within memory, the cuſtom is 
gone; as if a copyhold be leaſed by the lord of the manor for life or years, 


according to the cuſtom of the common law, it ſhall never more be demiſed 
COTE. | | as 
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as a copybold according to the cuſtom. 18 H. 8. Dy. 30. b. Conſuetudo 
ſemel reprebata nun poteſt amplius induci; for as continuance maketh the 
cuſtom, ſo diſcontinuance may deſtroy it. Nihil tam inconventens eſt, &c. 
Da. 33. b. See 2 Ju. Eccl. and quaere; for there, tho the Modus had been 


varied by ſubſequent compoſition for 66 years or more, and had been once aftu- 


ally paid in kind, yet that did not deſtroy it. 2 Ju. Eccl. 122. See 1 Ju. 
Eccl. 449, &c. The caſe at length, where his lordſhip lord chancellor ob- 


ſerved, there was ſtrong evidence of the Modus or cuſtom; and therefore, 


though there had been a compoſition and ſuch variation, &c. yet all that ought 
not to toll the Modus ſo well proved and eſtabliſhed ; for thus to reaſon, J ſub- 


mit it, would be to give an incroaching prieſt advantage of his own wrong, 


againſt an honeſt abuſed pariſbioner, againſt all the rules of known honeſty and 
common juſtice ; for all Modus's, as other cuſtoms and compoſitions, are to be 
preſumed founded either in immemorial and reaſonable uſage, or elſe in a well 
grounded compact and agreement; and if notwithſtanding ſuch uſage, or agree- 
ment had for good and valuable confideration, a man ſhall be compelled to pay 
tithes, where he ought to be excuſed therefrom on payment of ſuch Modus or 


compoſition ; and that meerly becauſe through weakneſs, or ignorance of his ex- 


emption from tithes in kind, he hath ſubmitted, under thoſe diſadvantages, to 
an alteration in payment, or to tithes in kind, would be to give the oppreſſor 
advantage of his own wrong and of his pariſhioners ignorance or weakneſs ; - 
whereas the rule is, that no man is to be hurt by his ignorance of his right. 
As to the caſe of the lord and copybolder, I ſubmit it, that caſe ſtands upon a 
very different reaſon, the lord there, with full knowledge of his privilege, a- 
grees to deſtroy it: which is not the latter caſe by any means; therefore theſe 
caſes may well receive theſe different determinations. Beſides, at I conceive, 
theſe baſe tenures are not countenanced in law, as being too plain marks of 
ſlavery or ſervitude, in a free and trading nation; as the ſame tends to 
enervate the peoples induſiry, and reduce their courage, to the hurt both of 
the prince and the public weal, | 


2. References, Cro. Ja. 5, 6. 2 Ro. 97. Jenk. 166. 


312. No conſtruction can be too liberal to make parſons re- 
ſide, &c. | 


General. 


Statute, 


& HE ſtatute 21 H. 8. is to be taken ſtrictly againſt pluralities. 


I 42 Co. go. b. 


Canons. 


2. No licence or diſpenſation for keeping more benefices with cure than 
one, ſhall be granted to any, but to ſuch as in the canon are for that pur- 
poſe mentioned; wherein is provided, that ſuch pluraliſt be, by good and 
ſufficient caution, bound to make his perſonal reſidence, in each of his be- 
nefices, for ſome reaſonable time in every year, &c. as may be collected 
from Canon 41. and every beneficed man, licenced by the law of this 
realm, pon urgent occaſion of his ſervice, not to reſide upon his benefice, 
3 Nun . thall 
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ſhall cauſe his cure to be ſupplied by a curate that 1s a ſufficient and li. 
cenced preacher, if the ——_ of the benefice will bear it. But whoſo- 
ever hath two benefices, ſhall maintain a preacher licenced, in the benefice 
where he doth not reſide, except he preach himſelf at both of them uſually, 
as is the ſenſe of the 47th Canon. See 2 Ju. Eccl. 451. And further by 
the canons of the church even thoſe excuſed refidence, are by good and ſufficient 
caution, to be bound to refidence perſonal, in each of their liuvings, for ſome 
reaſonable time in every year, ſo as they are not, in any caſe, to be altogether 
non-refident, but only on urgent occaſions; much /e/5 are they for any whim or 
humour of their own to neglect their perſonal cure; a multo fortiori they are not 
to turn renegads's, and leave their people to wander, or be devoured of the de- 
ſtroyer. But here I am aware of an objection, namely, that theſe canons interfere 
with the ſtatute law of diſpenſations in this caſe. However that may be, is the 
bufineſs of non-reſidents, rather than mine, to conſider, who have their own con- 
ſciences to ſatisfy and quiet in this matter. But granting the canons, as being 
ſubſequent in time, to the flatute intended, as well as weaker in power, as be- 
ing made by ſo much a meaner authority, as convocation is than the grand 
counſel aſſembled in parliament ; and though it be true theſe canons have never 
been aſſented to, or received by the people, and therefore no lien upon them, 
nor perhaps upon the clergy tbemſelves ſtricto jure; as this may be conſidered 
as a temporal indulgence ; yet I muſt ſo far give way to their authority over 
. ecclefiaſtics, as to admit, that as theſe canons were made in public convocati- 
on by and with the aſſent and conſent of all the clergy, and confirmed, at 
their humble and earneſt intreaty, Sy the royal aſſent, they may be binding 
on the clergy themſelves, and that the rather for theſe reaſons, 1ſt, For that 
the good of the church requires refidence, and therefore, in her ſenſe, no con- 
ſtruction can be too liberal to make parſons reſide. Summa eſt ratio quae pro re- 
ligione facit. And by the antient canons un home ne puiſſoit aver forſque 
une benefice, niſi en, caſe de neceſſitie ou utilitie del' eccliſie. Et diſpenſatio 

eſt relaxatio juris, admitting that to be done <which the lau had prohibited before. 
So diſpenſatio eſt vulnus, quod vulnerat jus commune, ſay the canoniſts; and 
as they alſo ſay, commenda eſt materia odioſa et reſtringibilis; and according to 
'* the opinion of a good and pious biſhop of old, a diſſenter from the mo- 
derns in ſcine countries, this practice of pluralities and non-refidence or 
abſence from their cure of ſouls in paſtors was looked upon, in the then old 
faſhioned ſenſe of the church, as a ſpiritual adultery. Abſit, ſays our good 
old man, ut cum ſponſa habeam concubinam, &c. 2. For that the common 
law requires it. 1. For the diſcharge of the cure, that the parſon being always 
on the ſpot, be always ready, when ever any of his ſpiritual offices call him. 
2. For hoſpitality, alms-deeds, &c. 3. For keeping @ good correſpondence 
with bis pariſhioners, &c. 4. For maintenance of the parſonage houſe, &C. 
for himſelf and ſucceſſors. 5. For good example ; the parſon being bound to 
preach in his life as well as doctrine, and for frequent viſitation and inſtructi- 
on of the ignorant and reprobate, &c. 3. For that example to bis brethren 
the neighbouring clergy requires it, &c. 4. For that this is a duty be owes 
in common juſtice, as well as by the Iaws of holy church, to his patron whoſe in- 
heritance the advowſon is, and alſo to his ſucceſſor, who both ſuffer in dilapi- 
dations. And 5. and laſtly, inter al', for that be hath in moſt ſacred manner, 
and by moſt ſolemn and repeated obligations bound himſelf thereto, &c, &c. &c. 
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Particular caſes, | | 

3. Michaelmas 10 H. 6. fo. 8. F. S. brought debt againſt John, rector 
of T. in C. B. The defendant ſaid, that he was, before the day of the writ 
purchaſed, demurrant and converſant at B. in the county of N. Sed non 
allocatur; for a parſon ſhall be intended, by the law, reſident upon his 
benefice, for the cure of ſouls which he hath there the charge of ; for a 
parſon who hath cure of ſouls, and is non-reſident, non eſt diſpenſator, ſed 
diſſipator, non ſpeculator ſed ſpiculator ; and therefore no ſuch thing as non- 
reſidence ſhall be ever preſumed, 11 Co. 70. b. 

4. Between Goodale, informer tam pro ſe, &c. upon the ſtatute 21 H. 8. 
of non-reſidence, and Butler, parſon of Downeham in Norfolk, reſolved on 
ſpecial verdict, That the parſon ought to reſide on his living, viz. in the 
parſonage houſe, and not in any other, though ſuch other be within the 

riſh; for the ſtatute means not only for ſerving the cure, and for hoſpi- 
tality, but alſo for the maintenance of the houſe, and habitation of the par- 
ſon, and that not only for himſelf, but alſo for his ſucceſſors, that they 


alſo might maintain hoſpitality there, &c. though it was agreed that Jawful 


impriſonment, without covin, is a good excuſe for non- reſidence, or if there 
be no parſonage houſe ; (but that alſo, J hold, muſt be underſiood, without 
covin ; for if there be a fund to provide ſuch an houſe, or there be an houſe, 
though never ſo poor an one, the neglect . the par ſon to apply the fund, or 
his pretence that it is not ſuitable to his rank, is even no legal excuſe, how- 
ever he may deceive his own conſcience. As in the firſt caſe, be is cheating 
God and charity, that he may be more at leiſure to ſerve the devil; and as 
to the laſt, that as be knew what the houſe was when he took his living, and 
always was at liberty to reſign, he ought. either to ſuit himſelf to it, or leave 
it to, perhaps, a better man, who will); for impotentia excuſat legem, and 
theſe caſes are excepted out of the act by conſtruction of law. Note; It 
was held in the exchequer, Trin. 39 Elia. That ſickneſs ſans fraud is alſo 
a good excuſe, ſo the patient remove, by advice of his phyſicians bona fide, 


for better air, and recovery of his health. 6 Co. 21. 6. 


5. A bill was brought for diſcovery of tithes by a leſſee of a parſon. 
The defendant pleads 13 Eliz. cap. 20. againſt non-reſidence, in bar. 
Agreed by lord chief baron Gilbert, Mr. baron Price, and Mr. baron Page, 
that the plea was good; and that no conſtruction could be too liberal to 


make parſons reſide, and take care of their pariſhes. Gilb. Quilter and 
Muſſendine's caſe, 


6. References, 4 Co. 117. b. 118. a. Mo. 540, 448. 


% Vide rule, Quando duo jura concurrant in una, &c. Impotentia excu- 
fat legem. | == 


313. No difireſs can be taken for any ſervices that are not 
Put into certainty, nor can be reduced to any certainty. 


- 


314. Nomen 
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314. Nomen non fufficit, ft res non ſit de jure, aut de facto. 
T HE pope could not found or incorporate a college within this 


realm, nor aſſign, nor licence others to aſſign temporal livings to it; 
but this ought to be done by the king and no other. Namen non jufficit, ſi 
res non fit de jure, aut de facto. 4 Co. 107. b. Vide 1 Ju. Eccl. under tit. 
The pope an uſurper throughout. | 


315. No man can charge his heir but as part of himſelf. 


1. Eference, ſee Hob. 131. | 
2. Rule, Haeres eſt eadem perſona cum anteceſſore. 


316. None ſhall take by deed but parties, unleſs in re- 


mainder. 


General. 


I. AE ſtranger to an indenture may take by way of remainder, but 
he cannot take a preſent eſtate in poſſeſſion if he be a ſtranger, 
Co. Lit. 231. | 


Particular caſes. 


2. A. ſeiſed of lands in fee, covenants with B. in conſideration that 
B. marries his daughter, that from the time of ſuch marriage he will 
ſtand ſeiſed to the uſe of himſelf for life, and after to the uſe of C. and 
the heirs of his body begotten, and after to the uſe of D. and to the heirs 
of his body begotten, and afterwards to the uſe of B. and the ſaid daugh- 
ter of the ſaid A. and to the heirs of their bodies begotten, there, after the 
ſaid marriage had, the ſaid A. ſhall be ſeiſed by the common law, to the 
uſe of himſelf for life, then to the uſe of C. in tail, then to the uſe of 
D. in tail, and after thoſe eſtates to the uſe of B. and his ſaid wife, 
daughter of the ſaid A. in tail, according to the limitation; and yet he 
had no conſideration for the ſaid C. and D. having the uſes in tail; 
for the marriage of B. is a private and ſeveral conſideration for them 
to have their eſtate-tail, but it is no conſideration to C. and D. who are 
ſttrangers; but though it be not, yet foraſmuch as the eſtate to B. and his 
wife is limited after the death of A. and after C. and D.'s death ſans iſſue, 
and not before, it follows, that B. and his wife ought to take in ſuch form, 
and not otherwiſe, and this is in remainder; and this remainder ought to 
be in them immediately after the marriage had; for A. hath covenantcd, 
that from the time of the marriage he would ſtand ſeiſed to the uſes, &c. 
and therefore, for the neceſſity, the uſes ſhall veſt in C. and D. because 
of the remainder to B. and his wife, to whoſe. eſtate theirs was to preccde 
but if the limitations to C. and D. had been after the eſtate to B. and his 
wife, or if the covenant had been, that A. ſhould ſtand ſeiſed to the uſe of 
himſelf for life, and after to the uſe of B. and his wife in tail, and then 
to the uſe of C. in tail, and after to the uſe of D. in tail, there the te- 


mainder to C. and D. ſhould be void; for there was no conſideration to 
g . "8" make 
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make them good ; for the marriage between B. and his wife is only a con- 


| fideration for the eſtate of B. and his wife; for the marriage only concerns 


and touches their ſingle perſons, which can be no conſideration to a ſtranger: 


but money might be a good conſideration for all the eſtates, whilſt the 


conſideration of marriage is, as hath been ſaid, ſingular to their perſons who 
are married, and to the father whoſe daughter is preferred in marriage, and 
is no conſideration to a ſtranger. Plow. Com. 307. 6. 7 

3- Thomas lord Paget, being ſeiſed of the manors of B. L. Sc. in Com. 


Stafford, by deed indented 10 OF. 20 Eliz. covenanted with Farmer, Eſq; 


and others, that in conſideration of diſcharging his funeral, payment of his 
debts and legacies, out of the profits of his lands, and for the advancement 
of his ſon, brother and others de ſon ſanke, he and his heirs ſhould ſtand 
ſeiſed of the ſaid manors, to the uſe of Farmer, &c. for life of lord Paget, 


and after his death to the uſe of Ch. Paget and others for 24 years, and after 


the expiration or end of that term, then to the uſe of William Paget his fon 
in tail, with divers remainders over ; after lord Paget was attaint of treaſon; 
adjudged that the term to Ch, was void; for that it wanted good confi- 
deration; for that Ch. and the others were ſtrangers to the conſiderati- 


on; but if he had made them executors, ſo that they had been chargeable to 


the payment of the debts and legacies, and fo privies to the conſideration, 
then the conſideration had been good. But the doubt of the caſe was, tho 
the term was void, yet foraſmuch as the uſe to Will. Paget was to be raiſed 
by covenant out of the eſtate of the covenantor, and not by tranſmutation of 
eſtate, if the uſe ſhall ariſe and veſt in William till the 24 years expired, by 
effluction of time? For in the ſame caſe it was ſaid by Sir Roger Manwood, 
lord chief baron, that if a man make a feoffment in fee, to the uſe of 
A. for life, and after to the uſe of B. for life, and after to the uſe of C. 
in fee, in this caſe if A. refuſe, B. ſhall take preſently; for the feoffor, 
by his feoffment, hath given all his eſtate out of him, and all the uſes are 
created out of it, as out of a root; and therefore ſo long as any of the 
uſes may take effect, the feoffor ſhall have no meddling with the land; but 
in caſe of a covenant to raiſe an uſe, there the conſideration, which is the 
cauſe that raiſeth each ſeveral uſe, is ſeveral, and all the uſes ariſe and grow 
out of the eſtate of the covenantor ; and therefore if one refuſe, the next 
in remainder may not take preſently, but the covenantor ſhall retain, &c. 
It was adjudged in the principal caſe, that lord Paget himſelf had an eſtate 
for life; and it was alſo agreed that though the term was void ab initio, 
yet if the covenant had been, and after the end or expiration of the ſaid 
24 years, that then he ſhould ſtand ſeiſed to the uſe of his ſon ut ſupra, 
that his ſon ſhould not have it till the years incurred; for though the term 
was void, yet the eſtate of the ſon, by expreſs limitation, did not commence 
till the 24 years expired ; but foraſmuch as the words of the covenant were, 
(after the expiration or end of the ſaid term of 24 years) and the term im- 
ports in itſelf an eſtate and intereſt in the land ; therefore the term being 
void, the eſtate of the ſon ſhall commence preſently ; and thereupon Wil- 
liam Paget had by the rule of, the court an amoveas manum. 1 Co. 1 54. 
4 References, 1 Vent. 480. Cro. Eliz. 10, 56, go. Salk. 214. 
2 Lev. 74. 3 Lev. 139. Lutw. 305. 2 Inft. 673. 2 Co. 51. Hob. 313. 
Dy. 109, 126. An. 258. Hut. 88, Car. 76. Papb. 182, 3 Keb. 115. 
. iz. Ez . 
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317. None to be judge in his own cauſe. 
| | General. 5 

I, 2 king may not grant to a man to be judge in his own cauſe, 
: or to be his own judge. Da. 75. 4. | | 

2. One may not ſue in the chancery of Chefter for a thing which in in- 
| tereſt concerns the chancellor there; for that he may not be his own judge; 
therefore in this caſe he ought to ſue in the chancery of England; for otker- 
wiſe there ſhould be a failure of right. Ro. Abr. 374. HA 


Three things are to be help'd in conſcience, fraud, accident and things of 
confidence. Ro. Ab. 374. | # 


Particular. 


3. In chancery between Sir John Egerton and the earl of Derby, cham- 
berlain of Cheſter, and others, for a farm in that county, Reſolved by 
the lord chancellor, chief juſtice of England, maſter of the rolls, Dodde- 
ridge; and Winch, juſtices, 1ſt, That the chamberlain of Cheſter, being to 
be judge of equity, cannot decree any thing wherein himſelf is party ; for 
he cannot be judge in propria cauſa ; but where he is party, the ſuit ſhall be 
| heard in chancery, coram domino rege. 2dly, If a defendant dwell out of 
the county palatine, he who hath cauſe to complain in equity, may alſo com- 
plain here in the chancery ; for in reſpe& that proceedings in chancery do 
bind the perſon only, if the perſon be out of the juriſdiction, the cham- 
berlain of Chefter cannot relieve the party; and therefore ne curia domini 
regis deficeret in juſtitia exhibenda, the ſuit ſhall be here in chancery, elle 
the ſubject ſhould have good right and no remedy, which ſhould be in- 
convenient; and this purſues the reaſon of the common law, &c. altho an 
action will lie in Vales, yet becauſe he who hath cauſe of action cannot 
have juſtice there, he ſhall ſue in the king's bench; for where the particu- 
lar courts cannot do juſtice to the parties, they ſhall ſue in the king's gene- 
ral courts at Veſtminſter, &c, in all caſes where it appears to the court, 
that thoſe who have liberty to take cognizance, do fail of right ; as in matter 
of foreign plea, &c. the matter ſhall be determined in the general courts of 
Weſtminſter. 3dly, The king cannot grant a commiſſion to determine any 
matter of equity, but it ought to be determined in chancery, which hath had 
time out of mind juriſdiction of thoſe matters, and that by the law, &c. 
On conſideration of a certificate of lord Dyer et al juſtices in queen Eliza- 
beth's time, concerning the juriſdiction of the county palatine of Cheſter, 
it was reſolved, that for things tranſitory, though within the county pala- 
tine, the plaintiff may alledge them to be done in any place within England, 
and the defendant may not plead to the juriſdiction of the court, that they 
were done within the county palatine. 12 Co. 114. See Dy. 202, 716. 

4. References, 12 Co. Earl Derby's caſe. Hard. 502, 503. Co. Lit. 
167. Hob. 107, 108. 2 Fern. 32, 33. of 

A See rules, Cujus eſt divifio, alterius eſt elefFio, caſe 1. 2. Chancery not 
to be ouſted of its juriſdiction, caſe 1. 2. Iniguity bars equity, caſe 4, Fu- 


rare in propria cauſa, &c, | 
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318. Non valet impedimentum, quod de jure non ſertitur 
3 effectum. Fa 


| 25 was adjudged, if a copyhold eſtate be forfeited to the lord, or eſcheat, 


or otherwiſe come into his hands, if the lord make a leaſe for years or 
for life, or other eſtate, by deed, or without, that this land may never af- 
ter be granted by copy; for the cuſtom is deſtroyed, &c. So if the lord 
make a feoffment in fee of it ſr condition, (according to Co. Lit. 202. b.) 
and enter for the condition broken, yet it may never be granted by copy. 
But if the lord keep the lands in his own hands a long while, or leaſe them 
at will, he or his heirs may regrant at pleaſure; ſo if the interruption be 
tortious, as if the lord be difleiſed, and the diſſeiſor die ſeiſed, or the 
land be recovered againſt the lord by falſe verdi& or erroneous judgment; in 
theſe caſes, till the lands are recovered, or the judgment reverſed, &c. by 
the lord of the manor, the lands were not demiſed or demiſable, yet after 
they are recontinued, they are grantable again by copy; for non valet impe- 
dimentum, quod de jure non ſortitur effeftum, Ec. but if the land ſo forfeited 
or eſcheated, before any new grant made be extended ſur ſtatute on recog- 
nizance acknowledged by the lord, or if the wife of the lord in a writ of 
dower had this land aſſigned to her, though theſe impediments are by acts 
in law, yet foraſmuch as they are lawful interruptions, the lands may never 
after be granted by copy. If a copyholder accept a leaſe for years of his 


lord, the copyhold is deſtroyed for ever, and may never more be granted, 


Sc. 4 Co. 31. 4. b. 


319. Nothing ſhall be a ground to direct a new trial to 


avoid a judgment at law, that would not be a ground for 
a bill of review to reverſe a decree. | 


1. 4 fv defendant's wife had pawned her huſband's plate to the plain- 
tiff for 110/. the defendant in trover, for this recovered 115. dama- 
ges againſt the plaintiff, and had judgment. The bill was to be relieved 
againſt this judgment; for that the defendant was ' privy to the pawning, 
and had the 1107, and proofs being read, it in the defendant had 
confeſſed ſo much, which if it had been proved at the trial, it was agreed that 
the defendant could not have recovered in trover; and there being no proof 
now, that the defendant at law could not, by reaſon of any accident, have 
his witneſſes at the trial, the court would not on any neglect of his grant 
a new trial; and it was inſiſted on as a rule, That nothing (hall be @ ground 
fo direct a new trial to avoid a judgment at law, that would not be a ground. 
for a bill of review to reverſe a decree; and a confeſſion ſubſequent to 4 de- 
cree, 1s no ground for a bill of review, nor is the want of any evidence or 
matter which might have been uſed in the firſt cauſe, and of which the party 
bad then knowledge, any ground for a bill of review; and here is no proof 
but that the plaintiff might have had the witneſſes, that were examined here 


at the trial; and ſo this cauſe was diſmiſſed. 1 Chan. Ca. 43, 44. 


2. References, 
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2. References, 1 Chan. Ca. 2, 42. Nelſ. 42, 63, 64. 2 Vern. Caſes | 


344, 382. 


320. Nullus debet agere actionem de dolo, ubi alia actia 


ſubef. 


I. W HERE one may have an ordinary remedy, as by action of debt, 
which is a formed action in the regiſter, he ſhall not have the 
extraordinary remedy as caſe, which is an action extraordinary, and not li- 
mited to any certain form in the regiſter. 4 Co. 92. 6. 
2. Vide rule, Ub: ceſſat remedium ordinarium, &c. 


321. Nullum iniquum eft in jure praeſumendum. 


1.0 Herefore though the rule be, That all the term is to be taken as one 
pa. day in law, yet the preciſe time when the deed was inrolled, and 


the like, are to be tried and proved in Pais. It is true, the inrolment, or 
other matter of record, ſhall not be tried per pais; for the inrolment ſhall 
never be drawn in queſtion, but the time of it may; for nullum iniquum eſt 
in jure praeſumendum ; et ſtabit praeſumptio donec probetur in contrarium. 
4 Co. 70. Hynde's caſe. | | 

2. If an heretic convict would recant, he was to be received, and not pu- 
niſhed ;- but if he relapſed, he was to be burnt without more ado : fo the law 


of God wills not the death of a ſinner, but rather that he ſhould repent and 


be ſaved ; therefore it would be contrary to reaſon and the law of God, not 
to receive an offender upon his repentance," or to deprive him of the benefit 
of his repentance. Nullum iniquum in lege praęſumendum eff, Hard, 


64, 65. 


3. References, Stat. 2 H. 5. cap. 7. 1 Ez. cap. 1. 2H. 4. cap. 15. 


29 Car. 2. cap. 9. Vide etiam 3 Inſt. 43. Bro. Preſentment 54. Godb, 


33 Doct. & Stud. lib. 2. cap. 29. 12 Co. 56, 57. Terms del ley tit. 


iſcreant. Ridl. Review 81. 1 Ju. Eccl. tit. Excom'. 2 Vol. tit. Here 
or Miſcreancy. . os | | 
4. See rule, Aus legis nulli facit injuriam. 
322. Nullum tempus occurrit regi. 


General. 


bh [ HE king's prerogative is, that no time ſhall prejudice him, nullum © 


tempus occurrit regi, in point of preſentation to a church. Stat. 
De praerogativa regis, 17 Car. 2. | | 
2. Againſt the king there ſhall be no occupant ; becauſe nullum tempus oc- 


currit regi ; and therefore no man ſhall gain the king's lands by priority 


of entry. Co. Lit. 41.6. 
3. On promotion of the incumbent to a biſhopric, the crown has a 
general right to the next avoidance, and is not reſtrained to within the life 


of the preſentee, Nullum tempus, &c. The King againſt The Biſhop of 


Armagh and Dr. Whaley, 1 Ju. Eccl. 25. "2 
| | | Fa 
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4. If the villain of the king purchaſeth lands, and alieneth before the king 
(upon office found for him) doth enter, yet the king, after office found, 
ſhall have the land; quia nullum tempus, &c. Aliter of a common perſon, 
yet after office found the king ſhall not have the mean profits; becauſe the 
title is by the ſeiſure. Co. Lit. 118. 2. 37 40, . 
9A: fix months be incurred, yet the patron's clerk ſhall be received, 
if preſented before the church be filled by lapſe, and the patron may alſo pre- 
ſent againſt the king's lapſe ; a lapſe cannot be granted over, as the grant of 
the next lapſe of ſuch a church, neither before it fall nor after. If the 
lapſe incur, and then the ordinary die, the king ſhall preſent, and not 
the ordinary's executor ; for it is rather an adminiſtration than an intereſt. 
Fitzb. Nat. Brev. 34. (G.) 25 E. 3. 24. Dy. 87. is doubtful whether 
to the king or to the metropolitan, and I (ſays lord Hobart) hold it clear 
that if the patron preſent, and his clerk is inſtituted, and remains 18 months 


without induction, the king ſhall. nat preſent upon him by lapſe, as he may 


do upon a direct patronage, accruing to him by guard of temporalties, or 
of his tenant's heirs after inſtitution before induction. Fitab. Nat. Brev, 

4, 36. (K.) For the king cannot have a lapſe but where the ordinary might 

ve had it before, A lapſe is an act and office of truſt repoſed by law 
in the ordinary, metropolitan, and laſtly in the king, (who is certum ef 
fabilimentum juſtitiae) the end of which truſt is to provide the church of 
a rector, in default of the patron ; and yet as for him and to his behoof; 
and therefore as he cannot transfer his truſt to another; ſo cannot he deveſt 
the thing. wherewith he is intruſted, to any other purpoſe, and therefore, 
though the king or . biſhop may ſuffer the church to ſtand void (which. 
yet is culpa) yet they cannot bind themſelves, that they will not fill the church; 


For that were injuria et malum in ſe; and therefore ſhall be judged in law in 


deceipt of the king; for eadem mens praeſumitur regis quae eft juris, &c. 
Now the ordinary, or he who is to preſent by lapſe, is as it were negotio- 
rum geſtor, or a kind of attorney, made by law, to do that for the patron 
which it is ſuppoſed he, would do for himſelf, if there were not ſome 
let; and therefore the collation by lapſe is in right of the patron, and for 
his turn. 24 E. 3. 26. And he ſhall lay it as his poſſeſſion for an aſſiſe 
of darrein preſentment. 5 H. 7. 43. Fitzh. Nat, Brev. 3 1. (F.) Hob. 
154. Cro. Ca. 356. 7 Co. 28. Dy. 36. 5 Co. De jure regis Eccl. 14.6. 
21 E. 3. Pal. 311, 312. ä ; | | | 

6. At common law, if any had uſurped upon the king, and his preſentee 
admitted, inſtituted and inducted, (for without induction the church had not 
been full againſt the king) the king might have removed him by quare 
impedit, and been reſtored to his preſentation; for therein he hath a prero- 
gative, quod nullum tempus occurrit regi ; but he could not preſent, for 
the plenarty barred him of that, neither could he remove him any way 
but by action; to the end the church might be more quiet in the mean 
time: neither did the king recover damages in his quare imfedit at the com- 
mon law, but the Stat. W. 2. cap. 5. hath altered the common law in the 
caſes aforeſaid, as namely quod hoc, quod fi pars rea accipiat de plenitu- 
dine Eccl. per ſuam propriam praeſentationem, non propter illam plenitudinem 
remaneat loquela, dummodo breve infra tempus ſemeſtre i mpetretur, &c. 
and alſo hath provided remedy in other caſes, as by the ſaid act appeareth. 
And if the king dath preſent to a church, and his clerk is admitted and in- 


Ppp | =» flituted, 
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fiituted, yet before induction the king may appeal and revoke his preſentation. 
But regularly no man can be put out of poſſeſſion of his advowſon, but by ad- 
miſſion and inſtitution, upon an uſurpation, by a preſentation to the church, 


cum aliguis jus praeſentandi non habens praeſentaverit, &c. and not by the coi- 


lation of the biſbop; for if he collate without title, and his clerk is inducted, 
this ſhall not put the rightful patron out of poſſeſſion; for as lord Coke, 
lord Hobart, and other authorities of higheſt credit and reputation ſay, it 
ſhall be taken to be only proviſional, made for celebration of divine ſervice, 
until the patron do preſent ; and therefore he is not driven to his quare im- 


pedit or aſſiſe of darrein preſentment in that caſe ; but an uſurpation by 


collation ſhall take away the right of collation that is in another. An 
uſurpation upon a preſentation ſhall not only put out of poſſeſſion him 
who. hath right of preſentation, but right of collation alfo ; and ſo it is, 
that at this day the incumbent ſhall be removed in a quare impedit or aſſiſe 
of darrein preſentment, if there be not a plenarty of ſix months before the 
teſte of the writ ; but then the incumbent muſt be named in the writ, or elſe 
he ſhall never be removed : yet at the common law, if the ordinary refuſed 
to admit and inſtitute the clerk of the patron, or when any diſturbed him 
to preſent, ſo as he could not prefer his clerk, he might have his guare 
impedit or afliſe of darrein preſentment, and if the church were not full, 
have a writ to the biſhop, to admit his derk ; but ſo odious was fimony 
in the common law, that before the Stat. V. 2. he recovered no damages. 
At the common law, if, hanging the quare impedit againſt the ordinary for 


refuſing his clerk, and before the church were full, the patron brought a 


guare impedit againſt the biſhop, (and hanging the ſuit, the biſhop admit 
and inſtitute a clerk at the preſentation of another,) in this caſe if judg- 


ment be given for. the patron againſt the _ the patron ſhall have a 


writ to the biſhop, and remove the incumbent who came in pendente lite by 
uſurpation ; for pendente lite nibil innovetur ; and therefore at the common 
law, it was good policy to bring the quare impedit againſt the biſhop 
as ſpeedily as might be. And it is to be obſerved, that albeit the clerk, 
who comes in pendente lite by uſurpation, ſhall be removed, yet if the right- 
ful patron, being a ſtranger to the writ, preſent pendente lite, and his clerk 
is admitted and inſtituted, he ſhall not be removed; for elſe, by the 
bringing ſuch r impedit againſt the ordinary, the rightful patron might 
be defeated of his preſentation; and therefore (even after the Stat. V. 2.) 
amongſt other things, it was inquired ex officio if the church were full? 
Of whoſe preſentation, Cc. And if the plaintiff ſhould have a writ to the 
biſhop, and his clerk admitted, as in moſt caſes he ought, yet may the right 


patron have his remedy by law. And as it was good policy to bring a 


quare impedit as ſoon as might be againſt the ordinary ; fo it is good policy, 
at this day, to name the biſhop in the quare impedit; for then he ſhall not 


preſent by lapſe, becauſe his name is in the writ. What then, after the 


time is devolved to the metropolitan, ſhall not he preſent by lapſe, becauſe 
he is not named in the writ? To this it is anſwered char: that he ſhall 
not, in that caſe, preſent by lapſe ; for he ſhall neuer preſent or collate by 
lapſe after fix months, but when the immediate ordinary mght have collated 
within the ſix months, and had ſurceaſed his time; and ſo it is if the time be 


devolved to the king ; for the firſt ſtep or beginning faileth, and in human 


things, quod non habet principium, non habet finem. Co. Lit. 344. b. 3 
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: Particular caſes. 


| Preſentation, how favoured. | 
* -. A private act of parliament was, which divides the pariſh into three, 
and this act enacts right of patronage and preſentation ſhall belong to the 
dean and chapter of D. in ſuch manner as the nomination or preſentation 
of the old church did, and not otherwiſe ; the old church was donative, yet 


the new church ſhall be preſentative. See caſe before the houſe of lords, 
Shirt and Carr, 9g Feb, 1717. 5 | * 85 


4 | How becomes void. = 
* 8, By ceſſion or the incumbent's becoming a biſhop, &c. ſee caſe Arch- 
biſhop of Armagh and Attorney General, before the houſe of lords, 21 April 
$30 355 „„ 6M -, wr 
9. See before General. Vide etiam Pal. 345, 459, 476, 477. 


Lawful patron, how favoured. | 
10. Inſtitution and induction are meerly void againſt him. See Arcbbi- 
ſhop of Armagb's caſe, ſupra. CCC 8 
11. Tho' generally till forecloſure, the mortgagor is to preſent, yet where 

there was an expreſs covenant in the mortgage that the mortgagee ſhall pre- 

ſent to fill up all the avoidance till diſcharged, it was decreed for the mortga- 

gee. In this caſe fraud was pretended by the heir of the mortgagor, but it not 

appear ing, and he having conſented before the ordinary to the preſentation of 
the mortgagee, and not bringing his bill for relief till after the fix months 

elapſed ; the decree was againſt him. See caſe Gardiner and Cooke and 


orbers, before the houſe of lords, 31 Jan. 1728. 


12. Vide ſupra etiam 6 Co. 29. 2 Cre. 252, alſo Dr. Lancaſter's cafe 
P » 2. 306 33%. MY. Cee OL 5 


and Dr. Birch's caſe. 


3 | Of the ordinary's right, * 7 
13. See before, and Archbiſhop of Armagh's caſe before mentioned. 


Of the king's rigbt. 


| 5 Seneral. V 3 
MN 4. Whether the king's right determines by his promotee's death? 
| 15. Whether where the king has but a temporary right, as that b 
promotion, whether the rule, nullum tempus, &c. will hold? Bid. f 
16. Whether where the king, or a common perſon, has but a right 
to preſent for one turn only, and he ſuffers a preſentation; and the incum- 


uu to die in poſſeſſion, his turn be gone? 1bid. Vide etiam ante General, 


* 3 
Whether 


_— . 


ny 
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Whether inſtitution and induction only, without preſentation, be a full ple- 
narty againſt the king ; and a dying of ſuch incumbent be @ good bar 
to the king's right. | | | 
17. In this caſe, the judgment of the king's bench in Ireland was affirm- 


ed, and that in the king's bench here reverſed. And the principal points 


were, Whether the king had not loſt his title, accrued by promotion of 
the late incumbent, on one who was preſumed the clerk of the crown's 


being inſtituted and inducted only witnout any preſentation by the crown 


or other in right thereof, and dying in poſſeſſion? Or whether after ſuch 
diſtance of time and ſeveral meſn incumbencies, the king may re-afſume his 
title to the preſentation ? It was ſaid, the reaſon of their lordſhips judgment 
was, that if they ſhould not adjudge the miſtaken inſtitution and inducti- 
on (though there was no actual preſentation) a compleat incumbency, the 
executors of ſuch incumbent, who had ſo held meerly by miſtake upwards 
of zo years, without any intention of wrong, might be accountable to the 


crown for all the time ſuch miſtaken incumbent enjoyed. Archbiſhop of Ar- 


magh's caſe ſupra. 
18. References, 7 Co. 28, Dy. 36. Bro. Parl. 6. Cro, Ca. 356. 
Pal. 302, 311, 312. 4 Inſt, 356. Ro. Abr. 319. Mod. Ca. 1.2, Pro- 
hibition, Mod. Ca. 1. 2. Fitzh. Nat. Bre. 37. (H.) Da. 33. B. Co. Lit, 
180. 5. 11 Co. 74. b Hob. 152, 347. | Os 

19. See rule, Lands are holden mediately or immediately of the crown. 


32 * Nullus recedat e curia cancellariae ſine remedio. 


General. | 


1. THE chancellor ſaid, Nullus recedat, &c. But Fineux faid, Si nullus 

recedat fine remedio, ergo nullus indiget eſſe confeſſus. But the com- 
mon law is ordained for many matters, and ſome, ſuch as are not remedi- 
able at common law, are to be relieved in chancery : but ſome are remedi- 
able by neither, &c. Vide Elf. Ob/. 47, 48. 4 H. 7. 4. Def. & Stud. 
lib, 1. cap. 18. 2 Weſts Prec. | | 


| Expoſition of the rule. 

2. This rule is to be expounded, That the chancery giveth remedy for 
the common law matters, by granting the original writs, which are for the 
moſt part returnable into the common law courts: and for matters of con- 
ſcience, by examining them in chancery itſelf ; but this rule by no means 
extendeth itſelf to the law of conſcience divine. EI/. Ob. 49. 2 Weſt's 
Prec. 176. b. | | 


3. See rule, Tþ/ae etenim leges cupiunt ut jure regantur, 
324. Officers may not examine the judicial acts of the court. 


1. IT was (inter a?) reſolved in the counteſs of Rutland's caſe, that a 
ca. ſa. being awarded againſt- her, by the court of common pleas, 
the ſheriff, or his officers by his warrant, might, without any offence, 


execute it; for they ought not to diſpute the authority of the court, but 
to 


DEE troy Ort toons | 


found morals, both an epicure and a ſot are odious. 
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n execute the writs to them directed, and hereto they are ſworn, Ec. 


S ME Ee 
2. See rule, Executio juris non habet injuriam. 


i. 


32.5. Onme crimen elrietas et incendit et detegit. 


Fe: A Drunkard, who by his own vicious act depriveth himſelf of his 

memory and underſtanding, ſhall have no benefit or privilege, as 

being non compos mentis, either to him or his heirs, &c. Co. Lit. 247, a. 
See 4 Co. Beverley's caſe, 0 | | 

2. As for a drunkard who is voluntarius daemon, he hath, as hath been 


ſaid, no benefit or privilege thereby; but what hurt or ill ſoever he doth, 
his drunkenneſs aggravateth it. Omne crimen ebrietas et incendit et detegit. 


Ibid. . 
| One may not ſtultiſy himſelf. 

3. See rule, Aus non facit reum niſi mens fit rea. . 

I have met with it thus ſaid of a drunkard, That be is ſport for the 
devil, a laughter to the world, and a beaſt to himſelf, and that he falls fo 
often in jeſt, that at laſt he falls for ever, And to a man of good ſenſe and 


326. Omne magnum exemplum aliquid habet ex iniquo, quod 
| publica utilitate compenſatur. 


I. * law preſumeth violently that a lay-man cannot be abſolutely 
diſcharged of tithes; and therefore will not allow a preſump- 
tion of ſuch diſcharge ; holding it more reaſonable that ſome one man ſhould 
ſuffer a miſchief to loſe ſuch a privilege, being ſo improbable, and of ſo 
dangerous a conſequence, than for his particular, to admit a ſpoil of the 
church, and a decay of religion, according to the rule, Onme magnum exem- 
plum, &c. So though he ſhall be allowed his diſcharge by grant, when it 
appears, yet, when it appears not, abitur praeſumptioni, &c. Hob. 297. 
2. See rule, Ex malis moribus bonae leges natae ſunt. Law will ra- 
ther endure a particular miſchief, &c. | 


327. Onme majus continet in ſe minus. 


I, BY a pardon of murder, manſlaughter is pardoned. Fi. Law Eng. 
21. | 7 i 
2. A perſon attaint is one convict and more. Omne majus continet minus. 
4 Co. 46. a. | * 
3. An attaint, ſuppoſing a verdict to have paſſed before two juſtices, 


whereas it paſſed before four, is good enough. Fi. Law Eng. 21. 


1 4. A Recovery pleaded of three acres where it was of ſix, alſo good. 
id. : ; | | 


4 | | 
$ A condition that I ſhall not infeoff F. S. is broken if I infeoff him 
and J. D. Bid. 1 
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equity. 


pable. 22 Af. pl. 75. 


> ot. — "OI "I 
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6; Where the cuſtom is that a man ſhall not deviſe for any higher eſtate 


than for life, though a deviſe be in fee, yet if the deviſee will claim but 
for life, the deviſe ſhall be good. 18 E. 3. 


7. Where by cuſtom a copyholder may demiſe in fee, he may demiſe 
any leſſer eſtate without other preſcription. 4 Co. 23. | | 

8. And where the cuſtom is to demiſe for life, he may demiſe to his 
wife durante viduitate; for it is a leſſer eſtate than the cuſtom allows, 


4 Co. 30. | | is 
9. By Stat, 32 H. 8. which gives power to deviſe two parts of the land, 


a deviſe of all, is a good deviſe of the two parts, though the ſtatute of 34 & 


35 of Explanations had never been, Dy. 1 50. 6. 

10. If one who is to make a payment, tender more than he ought to 
pay, it muſt needs be good; for mne majus continet in ſe minus; though 
the other ought to take no more than his due; quando plus fit quam fieri 


debet, videtur etiam illud fieri quod faciendum eft. Et in majore ſumma con- 


tinetur minor. 5 Co. 115. a. 
318. Omne quod utile aliquando neceſſarium. 
1. CEE rules, Natura appetit perfefum. Necęſſitas facit illud licitum, 


2: See allo Pal. 528. 
329. Omnes reges dicuntur clerici. 


1. REfotved, That proxies, in their original nature being duties payable | 


for viſitation, were grantable to the king, and that he was capable 
of ſuch grant, eſpecially ſince ſuch duties have been converted to certain 
ſums of money, in the nature of penſions or annuities ; for by the antient 
law of the realm, the king had power to viſit, reform and correct all abuſes 
and enormities in the church: and by the ſtatute made in H. 8.'s time, the 
crown was but remitted to its antient juriſdiction, which had been uſurped 
by the biſhop of Rome. 33 E. 3. 


oleo uncti ſpiritualis juriſdictionis ſunt capaces. And proxy is a profit of 


Juriſdiction. 10 H. 7. 18. Rex eft mixta perſona cum ſacerdote. Alſo the 


king ſhall have tithes by the common law, whereof no lay perſon was ca- 

| 21 H. 7. 1. The king himſelf may viſit his free 
chapels and hoſpitals. 8 Af. of 29. Nat. Breu. 42. 2. Omnes reges di- 
cuntur clerici. Cauſa ſpiritualis committi poteſt principi laico. And whereas 
it hath been objected, that by means del grandeur 
competent proxies cannot be exhibited to him; and conſequently they may 
not be granted to him; this objection vaniſheth, as the proxies, at the time 


of the grant, were reduced to certain reaſonable ſums of money. Da. 4. 9. 


See 1 Ju. Eccl. 5 to 26. as to the ſupremacy of the crown. 
2. So he is capable of mortuaries. 2 Inft. 40 1. 
3. Alſo he is capable of tithes. 5 C. De Ju. Regis Eccl. 15. a. 
4. So he may viſit eccleſiaſtical bodies. Bid. See alſo 21 E. 3. See 
alſo Ha. Anal. 23, 24. Da. 4. a. Gilb. 181. 2 Pe. Will. 119. 2 Ju. 
Eccl. tit. Charities, Appropriations, Donati ves, Chapels, 3 
1 | * B2E 


quod, &c. Legum vincula irridet. Vincit legem. Neceſſity creates 
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in all circumſtances. Prec. Chan. Zoo. 
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F. He may exempt from ordinary juriſdiction or viſitation. Da. 72, 73. 
5 Co. De. Fu. Regis Eccl. 9. b. 10. 4. 14. 5. 1 f. a: 1 


6. He may appropriate ſole. 7 E. 3. Fitab. Quare Impedit 19. Salk. 
Biſhop of St. David's caſe, and Farefl. ſame caſe. 11 H. 4. 213.b. Da. 


73. 5 Co. 51. Ha. Anal. 19. 


7. Reſignation to him is good, as to the ſupreme ordinary. Dy, 294. 
5 & De Fu. Regis Eccl. 34. Palm. 477. 


330. One teſtamentum morte conſummatum eſt. 


e General. | 
1. U Ltima voluntas eft legitima diſpoſitio de eo quod quis poſt mortem fieri ve- 
lit. Swinb. 18. Orph. Leg. ſect. 2. 


2. The will hath relation to the teſtator's death, and not to the making; 
for till death he is maſter of his own will. 2 Ju. Eccl. 35. ; 


Particular caſes. 


3. If a man deviſeth his lands to one and to his heirs, and the deviſee 
die, living the deviſor, the deviſe is void; for the will was alterable at the 
pleaſure of the deviſor, and the heir cannot be a purchaſer. 1 Co. 1 5 f. 6. 

4. Yet there is a Donatio cauſa mortis, as where a man lying in ex- 
tremity, or being ſurpriſed with ſickneſs, and not having an opportunity of 
making his will, leſt he ſhould die before he can make it, gives his goods, 
with his own hands, to his friends about him; this diſpoſition, if he dies 
ſhall operate as a legacy: but if he recovers, the property reverts. Prec. 
Chan. 269. | | 

5. And this Donatio cauſa mortis is in the nature of a legacy, waiting 


on the death of the teſtator, and is ambulatory and open till that time; 


and by a revocation of all former wills it is revoked ; and a ſubſequent de- 
viſe is to be taken in ſatisfaction of ſuch donation. - It is a gift in praeſent? 
to take in futuro, &c. Prec. Chan. 300. 2 Mod. Ca. the caſe Mitford 
verſus Lord Herbert et a. And it is to be obſerved that theſe donations 
are not to be countenanced or favoured ; therefore ought to be fully proved 


331. Omnia praeſumuntur legitime fucta, donec probetur in 
contrarium. | 


1. FX 7 HEN one hath a deed in his hand, and it is pleaded to the court, 
it ſhall be rather intended that he cometh to the deed by lawful 
means, than by wrongful. Omnia praeſumuntur legitime fatia, donec probe- 


tur in contrarium. Injuria non praeſumitur. Lit. ſect. 377. Co. Lit. 
232. b. | 


2. Vide rule, Injuria non praeſumitur, 


33% Omnia 
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332. Omnia praeſumuntur ſolemniter eſſe acta. 


General, © | 


: I, 0: Hough every pariſh church is ſuppoſed preſentative, and that the 
incumbent ought to come in by admiſſion, &c, yet one may pre- 


_- ſcribe that it was appropriate, &c. And the commencement of a thing before 


time of memory cannot be known, Cc. 21 E. 4. 65. 4. 11 Co. 10. 4. 
2. Whether appropriations are good or not, may not now, at this diſtance 
of time, be called in queſtion, but ſhall be intended good and to have all 
requiſites to its perfection. Concurrentibus, &c. 2 Co. 46. Archbiſhop of 
Canterbury's caſe. | a; | N | 
3. Stat. 35 Eliz. all manors, lands, &c. which at any time thentofore 
were the poſſeſſions of any abbey, &c. after 4 Febru. anno 27 H. 8. grant- 


ed or conveyed by letters patent by the ſaid king to any, c. were to be 


adjudged in the real and actual poſſeſſion of the ſaid king and his ſucceſſors, 
where the ſame were granted by him or them; In the purview of this ſtatute, 


four things are to be obſerved, &c. Vide 2 Ju. Eccl. 462, 463. Notwith- 


ſtanding any defect, Sc. in any ſurrender, grant, &c. of the ſaid manors, 
lands, Cc. to the late king H. 8. or any other matter or cauſe whatſoever, 
&c. ſo that the ſcope and purport of the ſtatute was to veſt in this king 
and his ſucceſſors, all manors, lands, Sc. which the abbots, &c. had, not- 
withſtanding the defects aforeſaid. 11 Co. 11 6b. 12. 4. b. 13.4. . 


4. All appropriations, howſoever defective, were given to the king and 


his ſucceſſors, &c. by the true meaning of the laws of monaſteries, which 
meant to give all, as well in reputation as in truth, Hob. 148. | 
5. Tho' there was a defect in the appropriation, yet if the rectory was 
in reputation appropriate, and ſo hath been uſed, it is given to the king 
by the ſtatute 27 H. 8. or 32 H. 8. and therefore 19 Eliz. in the caſe of 
the dean of St. Paul's, it was adjudged that a chantery or college in reputa- 
tion, and not in law, was given to the king E. 6. by, the ſtatute 1 E. 6. by 
theſe words, all and all manner F chanteries, colleges, &c. 11 Co, 13. a. 
6. Old appropriations are to be preſumed to be well and lawfully made, 
. Irs. per Fe: 301, 392... 8 0 

7. In things of ſuch antiquity, Omnia praeſumuntur ſolemniter eſſe acta. 
Tri. per Pa, 406. Pal. 427. | | 

8. Tho' the appropriation was defective, or that the advowſon did not 
paſs by the grant, yet it ſhall be intended that there was a lawful grant 
in reſpect of the antient and continual poſſeſſion ; Ommia praeſumuntur, &c. 
which might make the antient impropriation good; for tempus eft edax 
rerum, and records, &c, either conſume, or are loſt, Ec. 12 Co. 4, 5. 
Hard. 382. : £4: | | 

Particular caſes. 


9. The caſe was between Lord St. Fohn and The Dean and Chapter of 
Glouceſter, for the parſonage impropriate of Fenmark in Glamorganſhire, 
becauſe he who appropriated was but tenant in tail, yet as it had continued 
as a church appropriate, it was decreed that this rectory in reputation was 
given to the king, by the ſtatute of Monaſteries. 11 Co. 13. 4. The ſame 
of Humbalton, 11 Co. 13. a. 

2 10. Bullen- 


n 
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10. Bullenham was appropriate, but no. vicarage endowed, yet as there 
had been one in reputation, Sc. Reſolved good. 11 Co. 13. 4. 12 Co. 4. 
' 11, One had gotten an appropriation, and brought a quare impedit, and 


the defendant pleaded an appropriation ; there was no licence produced, yet 


the court would intend it. 1 Mod, 117. . 

12. The abbot of S. held the parſonage of L. to his own proper uſe, 
which as a parſonage appropriate came to the king, H. 8. by the diſſolution 
of monaſteries, anno 31 H. 8. who 37th of his reign granted in fee- farm, 


under which the plaintiff claims; the defendant got preſentation fiom the 


queen, and to deſtroy the appropriation ſhewed the original grant or inſtru- 
ment of it, 22 E. 4. with a condition in it, that a vicarage be completely 
endowed, and alledged it never done; and ſo the appropriation void; and 
indeed there was no inſtrument or proof of any endowment; yet as it all 
along had been reputed and taken to be appropriate, and a vicar preſented, 
admitted, inſtituted and inducted, as a vicar rightfully endowed, and paid 
his farſt fruit and tenths ; it was reſolved per tout j Cure, it ſhould be 
preſumed the vicarage, by reaſon of the continuance, was lawfully endow- 
ed; Omnia praeſumuntur, &c. and it would be a dangerous precedent to 
examine the original of the appropriations of parſonages, and the endow- 


ment of vicarages ; for the origin of them in time will be loſt, 12 Co. 4. 


13. One had gotten a preſentation to the parſonage of G. and brought 
a quare impedit ; the defendant pleaded an appropriation, there was no li- 
cence of appropriation produced ; but becauſe it was antient, the court 


would intend it. 1 Mod. 117. | 


14. On iſſue, if it was a vicarage endowed, or only a ſtipendiary cura- 
cy? iſt, All agreed if there was a vicarage erected and eſtabliſhed, tho 
there be no endowment, the vicar may not claim any thing: (viz.) Crew, 
Dodderidge, Jones and Whitlock. 2dly, It was ſhewn, to be appropriate 
by licence of the pope in the time of E, 2. Dodderidge, not good, Jones 
econtra, and it would be dangerous to theſe antient impropriations, if the 
conſent of the king were now to be ſhewn ; and at that time it was taken 
to be good by the aſſent without the king. Dodderidge denied that the 
pope, even then without the king, could with the ordinary and patron 


appropriate. Crew agreed with Jones, and in things of ſuch antiquity 


Omnia praeſumuntur ſolemnitur eſſe acta, &c. Palm. 426, 427. | 
15. References, 1 Chan. Ca. 11, 12, 202, 293. Cro. Fac. 515, 255. 


2 Ro. g7. S. C. Stat. 31 Eliz. Leys Rep: 14. Stafford's caſe. Co. Lit. 


6. 6. 11. 6. 12. 4. 6. Hard. 82, Tri, per Pa. 301, 406. Co. Lit. 301. 
a. 5. 2 Fu. Eccl. 480, 483. | 


16. See rule, In odium ſpoliatoris omnia fraeſumuntur. 
333 · Omnia quae ſunt uxoris ſunt ipſius viri. 


i. OO ſhe is diſabled to contract with any ans conſent of the huſband; 


neither may ſhe diſpoſe of any perſonal matter, though in her own 
right. Co. Lit. 12. 4. b, ES 


2. See rule, Feme covert under obedience of her uſband. 
3. References, 1 Chan. Ca. 169, 170, 266, 280, 308. Doc. & Stud. 


25, 28, 38. Gilb. 100, 101, 102. 2 Leu. 107, 1 Mod. 105. 2 Ch. 


Cro, 


Ca. 96. Gilb. 233, 234, &c. Nelſ. 387, 436. Gilb. 37, 89, 140. 
a . 
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Gro. Fac. 222, 332. Yelv. 136. Hob. 216. Hut. 17. Nelſ. 346. Prec, 
| Chan. 19. 1 Chan. Ca. 232. 3 Rep. Chan. 90. 1 Rep. Chan. 380. 
2 Vent. 362. 2 Vern. 391, 428, 569, 595, 764. Prec. Chan. 30g. 


334. Omnis forma, per quam quaeque res in propria ſpecie 


conſtituitur, perfectio quaedam eſt. 


I. HERE a thing is not warranted by law in its conſtitution, it is 


not the thing it ſhould be, and then it can bear no execution 
at all; for jura naturae ſunt immutabilia, which extends to particular mat- 
ters and forms of every thing, quae dant eſſe ; for if you change the eſſential 
form, it may be ſome other thing, but it is not now the ſame that it was, 
Ommnis forma, per quam quaeque res in proprid ſpecie conſtituitur, per fectio quae- 
dam eft. Perfectum eſt cui nihil deeft ſecundum fuae perfectionis vel naturae 
modum. Hob. 151. 5s 
2. See rules, Perfectum eſt cui nihil deeft, Ec. Jura naturae ſunt immutabilia, 


335. Omnium rerum, quarum eſt uſus, poteſt eſſe abuſus, vir- 
| tute ſola excepra. | 


B V antient canons and councils, an home ne puiſſoit aver forſque un be- 


nefice, and yet by experience it was found convenient that ſometimes, 


(viz.) in caſes of neceſiiy or utility of the church, a man ſhould have the 
charge and fruits of ſeveral benefices : this diſtinction was invented and al- 
lowed, that though a man could have but one benefice in titulb, yet he might 
have another in commenda, (viz.) that another benefice might be commended, 
and committed to his cuſtody and care, till an able imcumbent ſhould be 
provided for it. But after, great abuſes being found in the granting of theſe 
commendas by ordinaries ; for Ommum rerum, quarum eſt uſus, poteſt eſſe 
abuſus, virtute ſola excepta ; another canon was made in the council of Lions, 
anno domini 1274, for reformation, Dav. 79. a. | | | 


336. Once a mortgage and always a mortgage. 


I. H Mortgaged lands, provided that he himſelf or his heirs male of 
| his body might redeem, yet decreed that his aſſigns ſhould redeem, 
Once 4 mortgage and always a mortgage. 1 Vern, 33. 
2. Mr. H. ſettled a jointure on the plaintiff his lady, before marriage, 
and 2 defective, according to the marriage agreement, made an 


additional jointure, and after made a mortgage to the defendant, anno 1673, 


for 1000 J. with intereſt, of part of the lands in the additional jointure. 
In the mortgage there was a ſpecial clauſe for redemption, that if Mr. H. 
or the heirs of his body ſhould in 2 1686 pay the 1000 J. and 601. 
per annum intereſt in the mean time, then he or his heirs male might enter. 
And Mr. H. covenanted, that none but he or the heirs male of his body 
ſhould be admitted to redeem ; and covenanted to pay the 1000 J. on ſuch 
a day in 1686 and 60 J. per annum in the mean time, by half- yearly pay- 
ments. Mr. H. dies ſans iſſue, the plaintiff brings her bill to — ſbe 
8 3 . ing 
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being the jointreſs ut ſupra of part; and ſo intitled to redeem the whole. 
The defendant inſiſts the lands are irredeemable. And on rehearing decreed 
for the plaintiff, as it was on the firſt hearing. On the face of the mort- 
gage there is no appearance that there ſhould be no redemption, &c. Once 
a mortgage and always a mortgage. Equity againſt a man's agreement 
will let him in to redeem a mortgage. If a mortgage be made to a bro- 
ther, and in caſe the mortgagor have no iſſue male, his brother ſhall have 
the lands, ſuch an agreement made out in proof might well be decreed 
in equity, &c. Decreed intereſt for the 60 J. per annum being in arrears, 
1 Vern. 190, &c. . | p 
3. References, 2 Chan, Rep. 141. 1 ern. 7, 160, 210, 232, 269, 
488, 138. 2 Rep. Chan. 58, 147, 159. "4 | ; 


337. One may not do an act to himſelf. 


i. A Man cannot preſent himſelf to a benefice, nor make himſelf an 
officer, nor ſue himſelf, When one hath a right to lands, and 
the freehold is caſt 2 him by a latter title, he ſhall be remitted to his 
firſt title; becauſe there is nobody againſt whom he might have an action, 
and he cannot ſue himſelf. 13 H. 8. 22. Lit. 147. 5. So one cannot 
ſummons himſelf, 8 H. 6. 29. So if the ſheriff ſuffer a common reco- 
very, it is error; for he could not ſummon himſelf. Dy. 188. 


judge of the common pleas be made a juſtice of the king's bench, though 

it be but hac vice, it determineth his common pleas patent; for if he ſhould 
be a judge of both benches at once, he ſhould controul his own judgment; 
for if the common pleas err, it muſt be reverſed in the king's bench. Fi. 
Ley 6. a. 1 py | | . 

3. See rule, None to be judge in his own cauſe, | 


338. One not to be prejudiced by the act of a third perſon 
1. CEE rule, Volenti non fit injuria. Ujury Br Pot 17 * n 


) 2. References, Da. 67. a. Telu. 47. 2 Fu. Eccl, 484. Co. 
Lit. 152.6. „ 


4 a div 339. One may not fultify himſelf. 


25 The ſorts of perſons of non ſane mind. 

ge, 1. VON compos mentis are of four ſorts. 1. Idiota, who from his in- 
an fancy by perpetual infirmity is non compos mentis. 2. He who by 
13 ſickneſs, grief, or other accident, wholly loſeth his memory and under- 
re. ſtanding. 3. A Lunatic, who ſometimes hath his underſtanding, and ſome- 
H. times not, aliquando gaudet lucidis intervallis; and therefore he is called 
ol. non compos mentis, ſo long as he hath not underſtanding. 4. And laſtly, he 
ter. who hath by his own vicious act deprived himſelf of his memory for a 
ody time, as a drunkard, which laſt ſort hath no privilege or benefit to him or 
uch his heirs; he is voluntarius daemon, and what hurt or ill ſoever he doth, his 
y- drunkenneſs aggravates it. Onme crimen ebrietas incendit et detegit, Co. 


Lit, 246. b. 247. a. 4 Co. 124. b. 


The 


2. A man cannot be both judge and party in a ſuit ; and therefore if a 
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The difference between thaw, &c. 


2. It hath been ſaid, That the great difference between an ideot @ na- 
tivitate, and he who was of ſound memory, but became by the vifita- 
tion of God of non ſane memorie, is, that an ideot is known by his per- 

1 infirmity from his nativity ; for he never had any ſenſe or under- 
ſtanding to contract with any man, &c. in actions brought againſt him, 
he is to appear in proper perſon, &c. otherwiſe it is of him who is be- 
come non compos mentis; for he ſhall appear by guardian, if he be under 
age, and by attorney, if of full age. 4 Co. 124. 


As to their acts and their committees. 


- General. 


3. Regularly ideots cannot ſtultify themſelves. 1 Chan. Ca. 113, 153, 
As to what acts committees may not do, it is to be obſerved they may not 
make leaſes. 1 Chan. Ca. 19. 1 Vern. 262. They cannot incumber, 
Bid. They cannot build or improve the eſtate, Ibid. They may not al- 
ter the nature of the ward's eſtate, as to make perſonalty realty, or realty 
—— Bid. and 2 Vern. 192, 414. The acts of lunatics are regu- 

tly void, tho' reaſonable and for the general good of his family. 1 C. 
19, 113, '1Fers. tos. ei a | | 
4. Upon the books have been four ſeveral opinions concerning the alie- 
nation, or other acts of a man that is non compos mentis, &c. for 1, Some 

are of opinion that he may avoid his own act by entry or plea, 2. Others 
are of opinion, that he may avoid it by writ, and not by plea. 3. Others 
that he may avoid it either by plea or by writ; and of this opinion is Fitz. 
in his Nat. Breu. and 4. Lit. is of opinion, that neither by plea, nor 
by writ, or otherwiſe, he himſelf ſhall avoid it, but his heir (in reſpect 
his anceſtor was non compos mentis)  ſball avoid it by entry, plea or writ; 
and herewith the greateſt authorities of our books agree: and ſo it was te- 
ſolved with Litt. in Beverley's caſe, (4 Co. 126, Sc.) where it is, ſaid, it is 
a maxim of the common law, that the party ſhall not diſable himſelf ; but 
this holdeth only in civil cauſes ; for in criminal cauſes, as felogy, &c. the 
act and wrong of a madman ſhall not be imputed unto him; for that in 
theſe caſes, aus non facit reum niſi mens fit rea; and he is amens, id eff 


fine mente, without his mind or diſcretion ; ef furious ſolo furore punitur. 


Co, Lit. 247. 
Whether may be avoided, and how may be avoided. 

| TE General. = 

5. The inquiſition hath retroſpect. 1 Chan. Ca. 113. 7 

6. Reſolved per tout le Cure, That every deed, feoffment or grant made 
by any one de non ſane memorie is voidable, hut not by himſelf; becauſe 
of the maxim in law, that no man in pleading ſhall, being of full age, 
in any plea to be pleaded by him, be received by the law to ſtultify and 
diſable his own perſon. 4 Co. 123. 6, 5 
I | | 5 Nei 


Y 


„ 777 . Lk 
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e 


Their Laches. 


7. When, in what caſes and how laches ſhall prejudice an ideot or non com- 
pos mentis, ſome have taken a difference between a bar of his right and a bar 
of his entry; for in caſe of a bar of his right, his laches ſhall not prejudice 
him, but in ſuch ſpecial caſe, if he be one of non compos mentis, he ſhall ſhew 
that he was ſuch. As if a non compos mentis be diſſeiſed, and the diſſeiſor levy 
a fine, in this caſe at the common law, though the year and day paſs, yet he 
who was non compos mentis ſhall not be bound by it, but may enter, as is 
proved by the ſtatute de modo levandi fines, made anno 18 E. 1. which was 
but a declaration of the common law, (viz.) that a fine is ſo high a bar 


and of ſo great power, that of its own puiſſant nature, it ſhould forecloſe 
not only thoſe who were parties and privies to the fine, and their heirs, but 


all the world beſides, who were of full age, out of priſon, of ſound me- 
mory, and within the four ſeas, at the day of the fine levied ; unleſs they 
put in their claim by their action, or by their entry in Pais, within a year 
and a day; from whence it appeareth that no laches ſhall bar one of non 
ane memorie of his right. , Alſo it appeareth by the ſtatute 4 H. 7. 24. 
if a man levy a fine with: proclamations, and at the time he, who hath 
right, is non compos, and after recovers his memory, here he is to purſue his 
action or entry in five years after he becomes of ſound mind, and in ſuch 
caſe in pleading he is to ſhew, that at the time of the fine levied he was 
non compos, and all the ſpecial matter; but if he never recovered his right 
mind, ther his heir may make his entry, or have his action when he 
pleaſeth ; for he is excepted out of the act, and not bound to any time, 
as is the party himſelf. 4 Co. 125. And the law is the ſame of him who 
is beyond ſea ; and in ſuch caſe the lord by eſcheat ſhall. take advantage of 
non ſane memorie, infancy, :impriſonment, or being beyond ſea, of his 
tenant, - 4.:Co. 125. But an idęot or non compos mentis by their laches 
may be barred of their entry as if they are diſſeiſed, and the diſſeiſor dies 
ſciſed, it tolls the entry: but after their deaths their heirs. may enter, and 
take advantage of the infirmity of their anceſtor. - And his laches, which 
prejudiced himſelf, ſhall not prejudice his heir of his entry. An ideot or non 
compos mentis wants diſcretion and underſtanding, and as it comes by the 
hand of God, God forbid, that the ſame perſon's a& ſhould bind him whilſt 
under ſuch viſitation, &c. Furioſus autem ſtipulari non poteſt, nec aliquid 
negotium agere, quia non intelligit quid agit. Non multum diſtant a brutis 
gui ratione carent. 4 Co. 125. b. 126. a. +; ra +: 


Particular caſes. | 


8, Decreed that conveyances made to the defendant by Elizabeth M. of 
an equity of redemption, be ſet aſide ; the bill being grounded on weakneſs 
and lunacy of Elizabeth, the plaintiff's couſin german, and whoſe heir the 
Plaintiff is, and the defendant's couſin german in the ſame degree. There 
was no proof of lunacy, but ſhe was weak of underſtanding, ſhe could read, 
and taught .a- child. to. read: two days after the deed ſhe faid, ſhe had 


made it to the end the defendant ſhould have the land; yet becauſe the 


former communication of ſuch grant was before, and no conſideration in 
the deed, but fraud to be prepared and obtruded on Elizabeth, it was ſet 
aſide by lord chancellor. 2 Chan, Ca. 103, Foy 


811 | 9. A 
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— 
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* g. A lunatic by her guardian applies to ſet aſide a voluntary conveyance 
made in prejudice of the heir at law, and in reſtraint of that power ſhe 
had over her eſtate before ſuch ſettlement. Not to be ſet aſide for the 
guardian or heir; but in caſe the lunatic recover her right mind, ſhe to be 
at liberty to bring a new bill, or ſeek other remedy. See caſe before the 
houſe of lords, Barbara Standard, ſpinſter, @ lunatic, by ber guardian, 
verſus Meetherke et al, 29 Mar. 1733. ö 


May not be avoided. 
General. | 


10. There are however ſome acts done by men of non ſane memorie 
which no body may avoid. 4 Co. 124. 4. | 


| 5 Particular. 05 5 
, 11. Therefore if ſuch levy a fine, ſuffer a recovery, acknowledge a 
ſtatute or recognizance, neither his heir nor executor ſhall avoid them ; for 


theſe being matters of record ſhall be avoided by no bare averment of no: 


ſane memorie, for the inconvenience which might follow : and indeed ſuch 
averment would be againſt the office and dignity of the judges, who ought 
not to take any cognizance of the fine or recognizance of one non compos, 
4 Co. 124. a. | | MY =; „ 1x 

12. There are, it is to be obſerved, four forts of privies. 1. Privy in 
blood, as the heir. 2. Repreſentation, as the executor and adminiſtrator, 


3. Eſtate, as of a gift in tail, the reverſion or remainder in fee. 4. Te- 


nure, as lord by eſcheat. And two of theſe privies may difable him who 
was non compos, and avoid his grants, Cc. and theſe two are, 1. Privies 
in blood, and 2. Repreſentation. But privies in eſtate and privies in tenure 
cannot, and therefore if donee in tail, being non compos mentis, make a 
feoffment in fee, and die ſans iſſue, he in reverſion or remainder ſhall not 
enter, nor take any advantage of his inſanity of mind. The ſame law if 
there be lord by eſcheat, and his tenant, being non compos mentis, makes 


124. 


a ſeoffment in fee, and dies ſans heir, the Jord ſhall not avoid it. 4 Co, 123, 


| Nor tobe relieve d even in equity. 51. 

13. It was alſo reſolved, that it being againſt an expreſs rule or maxim 
of the common law, that the party ſhould difable himſelf, that he ſhould 
not have any relief for the ſame in equity ; for that would be a ſubverſion 
of a principle or ground of law. 4 Co. 14. | 

| 3 Where the matter is of record. 

14. All acts done by one de non ſane membrie in any court of record, 
whether-concerning his lands or his goods, ſhall bind himſelf, and all others 
whatſoever for ever. All a&s which he doth concerning his lands or goods 
in Pais, in ſome caſes, ſhall bind himſelf only for life, and in other caſes 
ſhall bind all for ever. 4 Co. 124, 125. Tamen quaere as to relief in equily 
in the caſe of Standard and Meetkerke, ſupra, IN 


Marriage 


J 


— ” 
— 
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upon office by the inquiſition of 12 men, at the ſuit of the crown, who 


* 1 


* 


— and ay 6 


| Marriage of perſons non compos. 
15. If one marry a lunatic under committee of the court, he ſhall be 


committed, and the marriage is no /yper/edeas of the commitment, though 


there were conſummation. Prec. Chan. 203. 
16. One by contrivance gets and marries a lunatic, for which both the 


party, and others concerned therein were committed, and the writings were 


taken care of for the lunatic, and iſſue, if any ſhould be of the ſaid marri- 
age, Gilb. 99. Vide Stat. 15 & 16 Geo. 2. cap. 30. 
A to their tuition, and cuſtody of their fortunes. 


General. 


17. The king hath the cuſtody of an ideot or lunatic's lands, the latter 
to account not the former, Ha. Anal. 27. Vide Stat. de Praeroga- 


ti va. 


18. The care of them may not be to one, his executors, Adminiſtrators 


and aſſigns. 1 Chan, Ca. 19. 2 Chan, Ca. 70. 


Rig Particular. . 
19. The law hath provided, as hath been ſaid, for theſe a tutor, and 
hath made a proviſion for the preſervation both of their inheritances and 
And ſo in the caſe of an ideot, where there is no expectation but 
that he ſhould remain all his days /ans diſcretion, and the law hath given 


the cuſtody of him and all that he hath to the king, who is bound of right 


by his laws, to defend his ſubjects and their fortunes, and ſo every ſubject 


is in his protection. An ideot can neither defend, nor govern himſelf, or 


order his fortune; and therefore it is that the king ought to have and go- 
vern him and them, as was the antient common law. Bracton, ſo. 16. 
who writ 5 E. 1. whereupan followed the ſtatute de praerogativa regis, 
which was but a declaration of the common law, quod rex ele cuſto- 
diam terrarum fatuorum naturalium, Cc. vue les parols; upon which lord 
Coke obſerves, 1. That the king hath but the cuſtody of the lands, though 
for the life of the ideot, and he hath not the freehold in fee, but that reſts 
in the ideot; for the ſtatute ſaith, Quod poſt mortem eorum reddat eam rectis 


| baeredibus. . 2. Though the ſtatute. faith cuſtodiam terrurum, yet the king 


ſhall have the cuſtody of their bodies as well as of their inheritances, goods 
and chattels, and of all ſuch eſtates as they have by purchaſe, as thoſe they 
have by deſcent by the common law. 4. He ought to be an ideot from 
his nativity, 4 nativitate, ſeil. fatuus naturalis, and not by accident or in- 
firmity. 4. That no feoffment, gift, leaſe or releaſe, made by an ideot of 
his inheritance, but may be avoided even during his life; as appears by theſe 
words, Ita quod nullatenus per eoſdem fatuos alienetur, nec quod eorum haeredes 


exbaeredentur; and that by office, at the ſuit of the king; and this ſhall re- 


veſt the land, &c, in the ideot, &c, for the ſtatute is, quod poſt mortem 
eorum reddat eam rectis haeredibus, which he could not do if he might not 
have it in the mean time; and therefore by the office ſuch conveyance is de- 
ſtroyed: · and this in no wiſe infringeth on the maxim; for here the ideot 
in no plea pleadant diſableth or ſtultifieth himſelf; but all this is found 


Are 
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are not concluded to ſay the truth. And ſuch office ſhall bear relation 4 
tempore nativitatis, to avoid all meſn acts done by the ideot ; but tho” the 
words of the act are general and emphatical, nullatenus alienetur; yet if he 
alien by fine or recovery, it ſhall bind him, as hath been ſaid. And after 
ſuch office found, all gifts made by him of his goods and chattels, and all 
obligations made by him, are utterly void, and if after ſuch office found, 
he be ſued upon an obligation- or writing which he hath made, the king by 
his writ, ſo long as the office remains in force, reciting the office, ſhall 
command a ſuper/ſedeas to the juſtices where the ſuit is commenced ; but the 
king ſhall not have the cuſtody of the land the ideot held by copy, &c. 
and yet the ideot's'alienation of it ſhall be void after office found, &c. By 
the common law the king ſhall have as great protection of the goods and 
chattels of an ideot, as of his Jands; and that as well the diſpoſal of them 
as the alienation of his lands is to be remedied and redreſſed by the king, 
&c, but if no office be found before the ideot's death, none may be found 
after, and without office the king is not intitled ; the ſame law if one be- 
come non compos mentis, Fc. But the king is not to take any part of the 
non compos's eſtate himſelf, but to let it go to maintain him and his family; 
neither hath the king any intereſt in the perſon of a non compos, as he hath 
of an ideot; becauſe he may recover his memory; and therefore in the caſe 
of an ideot the law ſaith, rex habebit cuſiodiam ; but in the caſe of a non 
compos mentis, rex providebit ; and as to any alienation made by a non compos 
mentis, the words are the fame as in the caſe of an ideot ; ita quod. praedicia 
terra et tenementa infra praeditium tempus nullatenus alienentur ; and 
therefore after office found, the alienation, gift, &c, of a non compos mentis 
are in equal caſe with the alienation or gift of an ideot ; and the words 
in the writ in the Regiſter, Quia accepimus, quod J. de B. fatuus et idiota ex- 
tit, Ec, extend. as well to a nnn compos as to a natural fool, as appears in 
the ſame writ, where it is ſaid, diligenter inquiras fi idem J. fatuus, &c. 
ſo as it appears in judgment of law, fatuus et idiota includes as well non 
compos, as fatuus a nativitate; and therefore they are in equal caſe. 4 C0. 
126. 6. 127. 4. 6. In Ke en clauſum fregit, and felled his trees, by 
Francis againſt Holmes, the defendant pleaded that it was by office found 
that Francis was a lunatic, Cc. and ſeiſed in fee of the- lands in which, 

Sc. whereby the king ſeiſed his perſon and lands, and granted the cuſtody 
of both to the ſaid Holmes, quamdiu he ſhould be lunatic; to take the 
profits to his own proper uſe, and ſo juſtified, and prayed in aid of the 
king; but adjudged that he ſhould not have aid; for this grant was utter- 
ly void; for the king is bound to keep the lunatic, his wife, children and 
family, with the ſaid profits of his lands, without taking any thing to him 
ſelf, but all to the uſe of the non compos and his family; to the intent to 
provide that he who wants reaſon ſhould not alien his lands, nor waſte his 
goods. And after the office found, the king hath only the proviſion, and 
not any cuſtody or poſſeſſion of the body or lands of a non compos, as he 
bath of an ideot. But if the king provide one to have care and charge, 
that he who is non compos mentis and his family be maintained, and that 
nothing be waſted; or if one of his own head take this upon him, he is 
but as bailiff of the non compos mentis, and ſhall account as ſuch to the 
non compos, or his executors or adminiſtrators, and ſuch may not fell trees 
but for neceſſary houſe- bote, plough- bote and cart-bote, and to repair an- 
2 | tzent 
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tient pales, and this but as bailiff, and what a bailiff may do, and no other- 
wiſe. 4 Co. 127.6. &c. | 
Nota; As to civil cauſes there have been different opinions, how far a 
man ſhall be allowed to ſtultify himſelf, for the avoiding of his own acts, 
as his conveyances, &c. ſee Co. Lit. 2.6. 246, 247. and 4 Co. 123, &c. 
Regiſter 228. Fitzb. Nat. Breu. 202. B. C. Orp. Leg. 24, 25. Hard. 
153. 1 Chan. Ca. 113, 153. 1 Keb. 133. 2 Chan. Ca, 103. 3 Chon. 
Ca. 107. 2 Vern. 414. 1 Rep. Chan. 40. 2 Rep. Chan. 221, &c. Gilb, 


* 


121. 


20. See rule, Aus non facit reum nif mens fit rea, 


* 


3 40. One ſhall not take adwantage of his own wrong or 


| laches. 


| General. 9 


"bi A Diſſeiſor infeoffs his father in fee, who dier ſciſed, the diſſeiſee 


- may enter notwithſtanding the deſcent ; for he ſhall be adjudged as 


to the diſſeiſee, but as diſſeiſor as being particeps criminis. Lit. 93. 


2. If one be obliged to appear before the juſtices ſuch a day, at which 


time he is in priſon at the ſuit of the party, ſo as that he cannot come, 


the bond is ſaved; otherwiſe if he were in priſon for felony or other miſde- 
meanor ; for there the fault was his own. 31 H. 6. Fitzh. Bar. 60. 

3. Where an infant is plaintiff in an appeal, the parol ſhall not demur 
till his full age; for the defendant ſhall not have advantage de ſor tort de- 
mene. 27 H. 8. and Bro. Covert 2. ek 

4. If one in execution eſcape, and the gaoler retake him, he ſhall re- 
main in execution for the party again, if the party ſo will ; for the eſcape 
is ſon tort demeſne. 13 H. 7. 1. Sp i Bs 1 
F. A feoffment, which is one's own act, by which a tort is done, ſhall 
not avail to bar the donor of his rent; for a man ſhall not take advantage 
of his own wrong. 3 Co. 30. 4. | 
6. When a man deviſeth lands to be ſold by his executors, it is the ſame 
as if he had deviſed the ſame to the executors to be ſold ; and the reaſon is, 
becauſe he deviſeth the lands whereby the deſcent is broken, and in ſuch 
caſe he is to ſell as ſoon as he can; becauſe the meſne profits taken before 
ſhall not be aſſets to pay debts; therefore if he was not compellable to ſell 
as ſoon as poſſible, he ſhould otherwiſe take advantage of his own laches ; 
but if the deviſe be, that his executors ſhall ſell, there they may ſell at any 


time; for that they have but a bare power and no profit. Co. Lit. 236. a; 


| Rule, : 
* 7. All agreements are to be conſidered as executed, which are made on 


valuable conſiderations: and are to be conſidered as done or performed at 


the time when, according to the tenor thereof, they ought to have been 

done or performed, and are deemed to have the ſame conſequences, in re- 

gard that the perſon, or any other claiming voluntarily under him, ought not 

to profit by his own laches or default, nor thoſe, for whoſe benefit ſuch con- 

y ar was made, to ſuffer thereby. See the caſe before the houſe of lords, 
rederick verſus Frederick, 4 May 1731. | 8 
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| Particular to it. | TY WII 
* $8, The caſe was upon the Stat. 13 Eliz. c. 10. That colleges, 
deans and chapters, parſons, vicars and others ſhall not leaſe for more than 


21 years, or three lives, and Stat. 14 Eliz. c. 11. That in cities, bo- 


roughs, towns corporate, or market-towns, they may leaſe for 40 years, but 


no longer; in this caſe the covenant was to renew for gg years, and the houſe 


of lords decreed the dean and chapter to renew for 20 years, and to leaſe 
accordingly with all other covenants, except that to renew, and that at the 
covenanted fine and rent. See caſe before the houſe of lords, Dr. Betfworth 
and others of Doctor's Commons, againſt The dean and chapter of St. Paul's, 
J TAS Ioaant. dez 4: WT”. 0 

9 References, 1 Chan, Ca. 156, 278. 2 Chan, Ca. 27, 126, 207, 208. 
2 Ju. Eccl. 483, 484. 8 | 


341. One is to be juſt before he is generous. 


1. TH E plaintiff's bill was to have ſatisfaction of a debt, owing to him 
| from Anthony Dean; who by his will had deviſed all his lands 
to the defendant D. and to the heirs of his body, with remainder over to 
another, and in another part of his will, reciting that he owed the defen- 
dant P. money on account, he therefore deviſed to him all his perſonal eſtate 
and made him executor, willing him to pay his debts; upon reading the 
will, though the clauſe, as'to payment of debts, ſeemed to relate to the 
perſonal eſtate only, and though the lands were deviſed to the defendant 
in tail, with remainder over to another, and that it was objected: that the 
tenant in tail could not; be a truſtee ; yet decreed both real and perſonal eſtate 
to be ſold for payment of debts of the teſtator. 1 Vern. 411. | 

2. The plaintiff's father being ſeiſed of a little meſſuage in Marlborough of 
8. a year, and alſo poſſeſſed of a perſonal eſtate of the value of 25 J. made 
his will, and gave ſeveral. Legacies; and to the plaintiff his eldeſt ſon 51: 
yearly for 40 years, if the plaintiff ſhould ſo lang live, and made James 
his ſecond fon executor and reſiduary legatee; and alſo deviſed to him the 
ſaid meſſuage in tail, with ſeveral remainders over. James proved the will, 
entered on the real, and poſſeſſed the perſonal eſtate, and paid the plaintiff 
his annuity to the time of his the ſaid James's death; and at his death he 
left an infant heir, and other children, and made his wife executrix, who 
proved the will, and after married the now defendant. . The defendants pre- 
tend that James in his life fully adminiftered the eſtate of the firſt teſtator, or 
however if he had waſted, he left no aſſets to anſwer ; and therefore refuſed 
to pay the annuity ; and inſiſted the real eſtate was not liable, not being 
ſubjected thereto by will, and James having by fine docked the intail, and 
borrowed 50 J. of the plaintiff, for ſecuring whereof, as alſo 5 J. per ann. 
for three years, James conveyed the meſſuage, &c. in fee to one P. in truſt 
for the plaintiff, redeemable at three years end on payment of 50 J. and in- 
tereſt, and the three 5/, which were repaid, and plaintiff had recon- 
veyed, and ſo had extinguiſhed what, if any right be had, upon the real 
eſtate. Per Cur : The deviſee of the land being alſo executor, the land 
ſhall be liable to the 5 J. according to the Caſe of Clowdefley and Pelham ; 


and the rather becauſe it was a proviſion for the heir who was diſinherited ; 
_ | an 
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the ſame. And as to the pretence of being extinguiſhed, it was nothing 
in equity ; and therefore decreed the plaintiff his arrears and growing an- 
nuity for the time to come, &c. account of the profits of the real eſtate 
for that purpoſe, &. 2 Vern. 143, 1444. I 
3. The defendant's brother being ſeiſed of freehold: and copyhold, and 
deſigning to marry the plaintiff if he had lived, by will drawn by the de- 
fendant, by the teſtator's direction, deviſed to his ſaid brother all his houſes 
and lands; and alſo gave to Mrs, Sſan A. the plaintiff 200 J. to be paid 
by his executor in 3 years after the teſtator's death, and alſo a ſtone ring to 
her, and made his ſaid brother executor, and the teſtator propoſing three 
years to pay the legacies, the executor deſired five. The perſonal eſtate fall- 
ing ſhort, the real was decreed to be bound, and that they were charged even 
on the face of the will: he need not have deviſed the lands to his brother, 
as he was his heir at law, unleſs he intended he ſhould take them ſubject to le- 
gacies. And he is deviſee and executor, and defited-to ſee the will per- 
formed; and therefore this is a ſtronger caſe than Cloudeſiey's, which was 
confirmed upon appeal to the lords. Note; this decree was alſo confirmed 
on review, and after affirmed before the lords. 2 Vern. 228, 229. 

4. One owed his niece A. 100 J. by bond, and having two other nieces B. 
and C. made his will, and bequeathed 300 J. to his niece A. and 200 l. to 
his two other nieces, - and after he borrows 100 l. more of his niece A. and 
died 200 J. indebted to her. To prove this 300 J. ſhould go in ſatisfaction 
of the debt, Mr. Vernon inſiſted the rule in equity was, That where a teſta- 


tor indebted gives his debtee a legacy greater than his debt, it ſball go in ſatis- 


Faction; for a Man ſhall be intended to be. juſt before he is kind, otherwiſe 
where the legacy is leſs, for that is neither to be juſt nor kind, and ſo ſhall not be 
taken to be in ſatisfattion of, any part. Cooper Lord Chan. ſaid it might be 
as goed equity, to conſtrue him to be both juſt and kind, if he intended to be 
both, That if any part of this 30@ J. be applied to the payment of the 
debt, as to ſo much it is no gift; whereas a legacy muſt be taken to be a gift 
or gratuity, and there being aſſets, and ſome proofs of the teſtator's 
greater kindneſs to A. than, his other nieces, his Lordſhip decreed her the 
whole 300 J. over and above her debt. Salk. 155. . 3 

5. Mr. Fiſher was indebted in 50 J. to Cranmer, and left him a legacy of 


N 500 J. and made him executor, and after his will made, borrowed 1 50 J. 
more of him, and died. His honour of the rolls decreed, that this legacy 


ſhould be in ſatisfaction of both the debts, that contracted after the will, as 
well as that before. But Lord Chancellor Harcourt reverſed the decree ; be- 
cauſe a court of equity ought not to hinder a Man from diſpoſing of his own as 
be pleaſes ; and when he faith he gives a legacy, we cannot contradict him, 


and fay he pays a debt; and as to the debt contracted afterwards, he ſaid 


there was no pretence to make this to be a payment of that. J a legacy 


be leſs than the debt, it was never held to go in. ſatisfaion ; ſo if the thing 


given was of a different nature, as lands, it ſhould not go in ſatisfattion of 
money; ſo if a legacy be upon Condition; for by the breach he may be a loſer, 
whereas the will intended it fer his benefit, Note; in all theſe caſes, the inten- 
tion of the party ought to be the rule. Salk. 508. W | 

6. References, 1 Vern. 14, 69, 261. 2 Vern. 64, 480, 481, 482. 
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342. One not to have advantage of another's good bargain. 


I. HERE an heir or truſtee buys in an incumbrance, he ſhall be 
4 allowed no more than he pays; unleſs he bought it to protect an 
incumbrance to which he himſelf is intitled; but where a ſtranger, who 
hath one incumbrance on an eſtate; buys in another to protect his own, he 
ſhall hold till he is paid all arrears and intereſt due; &c. And in this caſe, 


it being ſpecially circumſtanced, he was allowed, on account, the whole 


money due on the incumbrance he ſo bought in, though he paid leſs for it, 
I Fern. 49. Vide poſt Particular caſes, caſe 4. 


Particular caſes. | | 

2. Tenant in tail, remainder in fee, levies a fine and ſettles his eſtate on 
truſtees. 1ſt, To pay his eldeſt ſon 100 1. per annum, and then to make 
a proviſion of 100/. for each of his younger children, to be raiſed and 

id according to their ſeniority : and maintenance in the mean time, 
Lord chancellor decreed, that whereas at the time of the ſettlement the 
party was a widower, and had eight children, and declared he never intend- 
ed to marry again, that in regard he afterwards married a ſecond wife, and 
had] many children by her, that the children by the ſecond wife were 
equally intitled with the children by the firſt; and that whereas the deed 
directs the proviſion to be raiſed and paid according to their ſeniority, that 
in caſe of deficiency they ſhould be paid in average; that ſome of the 
younger children dying in the life of the father, their adminiſtrators ſhould 
not have any benefit of this proviſion [caſe 320.] but the ſame ſhould ceaſe; 
but in caſe any of the daughters had been married in the life of the father, 
and died, their huſbands, as their adminiſtrators, ſhould have had their por- 
tions; and no certain time being appointed for payment, but the ſame being 


8 


left indifferent, it does not naturally attach till the death of the father; and 


whereas the eldeſt ſon had purchaſed in a ſtatute, which was an incum- 
brance on the eſtate, he ſhould be allowed no more than he paid. [See 
Caſes 48, 445, 465.] And that the eſtate muſt be looked upon as liable, 


in the firſt place, to ſatisfy this incumbrance, and then to raiſe 100/. per 


annum and arrears, and the ſurplus for raiſing the proviſion for younger chil- 


dren, but that their maintenance ſhall go on in the mean time, 1 Vern. 


335» 336. 


3. Al mortgages his lands to B. who ſells his intereſt to C. for leſs than 


really due, the heir ſhall not be allowed any benefit of this agreement be- 
tween B. and C. but C. ſhall have the whole intereſt due on the mort- 


gage. [See Caſes 445, 465.] But if one had purchaſed without notice of 


this incumbrance, he might poſſibly have had an equity to have redeemed 
| =_ cre for what was actually and really paid, [See Caſe 445. 

1 Vern. 336. | | | 
4ᷓ. The plaintiff had made a mortgage to J. S. who finding it a flen- 
der ſecurity, the plaintiff's wife having a right to dower, aſſigned it to 
the defendant for 100/. though 1 50 J. was due thereon ; the plaintiff brought 
- his bill to redeem, and wanted the advantage of the defendant's agreement 


with the mortgagee, Per Curiam: Where there are ſubſequent incumbrances 
2 : BE - 
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or creditors in the caſe, he who buys in a prior incumbrance, ſhall be allow- 
ed no more than he paid; but where the mortgagor himſelf (as here) or his 
heir comes to redeem, there is no reaſon that he ſhould have the benefit 
of another's good bargain ; and ought therefore to pay what is really due 
on the mortgage, without reſpe& to what the aſſignee paid, Decreed ac- 


cordant. 1 Vern. 476. Vide etiam 464. | 


343. Oportet quod certa res deducatur in | judicium. 


1. PON an avowry damages cannot be recovered for that which nei- 
ther hath, certainty, nor can be reduced to any certainty, &c. Co. 


Lit. 96. 4. | 
2. Error of a judgment in an ejectment, becauſe the declaration was of 


a meſſuage and 40 acres of lands, meadow and paſture thereunto appurtain- 
ing, and it was not diſtinguiſhed how much there was in land, how much 
in meadow, and how much in paſture, wherefore the judgment was reverſed. 


Co. Ca. 573. 


J. References, 5 Co. 34. b. &c, Cro. Elix. 836. Ga. 9. 8 37. res 
11. 838. Ca. 12. | | 


344- Pata pri vata 1 uri publico derogare non poſſunt. 


1. IF lands are given to an alien and the heirs of his body, he hath an 
1 eſtate-tail, and yet ſuch eſtate after his death is not deſcendible to his 
ifſue. 9 Co. 141. 4. ä | | | 
2. A confirmation may not add a deſcendible quality to him who is diſabled 

to take by deſcent. q Co. 141. b. As if lord and tenant be of a carve of 
land, and the tenant hath iſſue, and is attaint of felony, and the king par- 
don him, and after the lord confirm the eſtate of the tenant, and the tenant 


dies, the lord ſhall have the land even againſt his own confirmation ; for 


the confirmation may not add to the eſtate. of the tenant a diſcendible qua- 
lity to him who was diſabled to take the land by deſcent. 9 Co. 141.6. 
3. Soin'the caſe at bar, the confirmation of the earl to Ez. could not 
add a deſcendible quality to the iſſue in tail, who was diſabled by the 
fine to take by deſcent ; if the confirmation in the caſe at bar ſhould: add to 
the eſtate of the wife ſuch a deſcendible quality, it in effect as to that pur- 


poſe, ſhould repeal two acts of parliament, that is to ſay, That of 4 H. 7. 


and 32 H. 8. by which the effate-tail is barred guoad the iſſue, and the 
iſſue diſabled to claim the land by force of the ſaid eſtate-tail ; ſed pacta 
privata juri publico derogare non foſſunt, and theſe ſtatutes are jura publi- 


ca; for they are two of the principal pillars of the law, 9 Co. Beaumont's 
caſe, 138. 6. 


bun 345. Panis 
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345. Panis egentium vita panperum, et qui defraudat tos 
General. 


1. E. that taketh awa his neighbour's living ſlayeth him, &c. and 
H whoſo bringeth a aiif uf the ins of the poor, doth as 


one that killeth the ſon before the eyes of the father; he that ſacrificeth of 


a thing wrongfully gotten, his offering is ridiculous ; and the gifts of unjuſt 
men are not accepted. 'The moſt high is not pleaſed with the offerings of 
the wicked; neither is he pacified for fin, by the multitude of ſacrifices : 


the bread of the needy is their life; he who defrandeth them thereof is a 


man of blood ; but the ſpirit of thoſe that fear the lord ſhall live ; for their 
hope is in him that ſaveth them, &c. for the eyes of the lord are upon 
_ that love him, he is their mighty protection, &c. See Ecclefiaſticus 
chap. 34. 

| - Truftees for a charity may improve for the benefit of the charity, 
but can do no act to prejudice it, in breach of the founder's rules. 2 Vern. 
412. for Panis egentium vita pauperum, et qui defraudat eos homo ſanguinis 
eff, 8 Co. 131. Co. Lit. 342. a. 1 . | - 


Rules. 


3. Pams egentium vita pauperum, &c. | 33 5, Wap 
4. Summa eft ratio quae pro religione facit. 2 Chan. Ca. 18, Jenk, 
233. 1 Ro. Rep. 452 | | 


J. Charity is not barred by length of time, or any ſtatute of limitations, | 


2 1 
6. Wbat was once given to charity ought to be ſo applied, and what hath 
been imbeziled ought to be reſtored and made good. Doc. & Stud. lib. 2. 
cap. 55. 2 Vern. 389. | | 8 
7. Charity muſt purſue the intent of the founder. 5 Co. 14. 8 Co. 


131. 11 Co. 73. Mod. Ca. Wright and Hobart's caſe. 2 Ju. Eccl. 157. 


Dr. Ratcliff *'s caſe. See in the ſame title throughout. ; | 
8. Truſtees for charity may improve, but not hurt the charity, t ſupra. 
9. If one will receive a charity with the yoke tied to it by the founder, 

be muſt bear it; for they cannot be ſevered. Skin. 491. 15 

10. Yet a gift to charity muſt be for relief of neceſſity only, and not 
for ornament, or ſuperfluitys, Du. Ch. Uſes 132. | 
11. And it muſt be according to and not againſt law. Bid. 
12. Neither may it do wrong to another's right. Du. Cha, Uſes 140, 
142. Hern's Cha. Uſes. 5 bY | 


Particular. 


13. Where the revenues of a charity increaſe, and there is no appeat- 
ance that the founder had any other matter than the good of that founda- 
tion in contemplation, ſuch increaſe ſhall go and be applied in augmenta- 
tion of the allowance to the maſter and fellows and 10 like in propor- 


tion ; and if any ſurplus remain, to increaſe their number, and nothing be 
I | ; con- 
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converted by the truſtees, feoffees, deuiſces, or other governors or managers, to 
their own uſe; for Panis egentium vita pauperum, &c. 8 Co. 130, b. The 
caſe of Thetford ſchool. | | | 

14. The biſhop, dean, maſter of an hoſpital, and the like, though 
they have the fee and right in them, cannot diſcontinue, neither can they, 
or any parſon, vicar, archdeacon, prebend, or any other having eccleſiaſti- 
cal living, though with the aſſent of their deans and chapters, patrons and 
ordinaries, or the conſent of any others, make any leaſe, gift, grant or 
conveyance, eſtate, charge or incumbrance, to bind his ſucceſſors, other 


than for the term of 21 years or three lives, and that in poſſeſſion, and 


whereupon the accuſtomed rent or more ſhall be reſerved. And theſe, as 
my lord Coke wiſely ſays, are excellent laws, and have been well expounded, 
for the maintenance of religion, and good of God's church; for otherwile, 
faith his wap. it is to be feared holy church Ne loſe more than it 
would gain in theſe days; to which his lordſhip is pleaſed to add, Pans 
pauperum, &c, Co, Lit. 342. a. 1 | | 

15. How charity is favoured, ſee 2 Fu. Eccl. 1 58 to 205, incluſive. 


8 346. Par in parem imperium non habet. 


772 TSO N, late biſhop of St. David's was taken up upon an excom cap, 

and . by habeas corpus in B. R. and pleaded to the writ, That he 
a lord of parliament, and moved to be bailed ; but his motion was rejected, 
This prelate was ſued at Lambeth before the archbiſhop for ſimony and ſe- 
yeral other offences, and now he applied again for a prohibition, on ſugge- 
ſtion that he was cited to Lambeth, and not to the arches, &c. but that ap- 
plication proving alſo fruitleſs, the court being clear for the archbiſhop's 
provincial power over all his biſhops, Cc. the archbiſhop proceeded and de- 
prived the biſhop ; whereupon he appealed to the delegates, ſuggeſting that 
at law the archbiſhop alone could not deprive a biſhop ; but this allegation 
being alſo rejected, he moved this court again for a prohibition, ſuggeſting, 
that all biſhops were barons, and inter ſe pares, et quod par in parem imperi- 
um non habet; and though a biſhop may be cenſured, yet he cannot be de- 
prived by an archbiſhop ; becauſe their temporalties, which are protected 
by the common law, are concerned; but it ought ta be by convocation, 
(which the lord chief juſtice Holt called a new fancy of Sir Bartholomew 
Shower's,) or by the ecclefiaſtical commiſfon. The lord chief juſtice and the 
reſt of the court held clearly, that an archbiſhop had power over his ſuffra- 
gans, and might deprive. That biſhops are co-ordinate, or pares, jure divino, 
but not jure humano: otherwiſe their inſtitutions would be to no end. 


And as to their peerage, it was by reaſon of their barony, &c. That by 


the common law the archbiſhop bad a metropolitical juriſdiftion, and arch- 
biſhops are over biſhops, as biſhops are over the other clergy ; that his power 
was diminiſhed, and uſurped upon by the pope, but reſtored to its extent 
by the ſtatute H. 8. That by admitting him power to vifit, all is admitted; 
for he who may uiſit, may deprive as well as cenſure ; theſe being but ſeveral 
degrees of puniſhment, &c. And the prohibition was denied, and the ſugge- 
ſtion ordered by the court to be entered on record, that the court might en- 
ter their reaſons of denial, and ſo the biſhop was taken into cuſtody, and 

Com- 
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committed to 4 See Dr. Watſon s caſe, biſhop of Fr. Dawds in in 
Salk. alſo * C. and 2 Fu. Eccl. S. C. till more at large. 


/ 


347. Particeps criminis not to be relieved. 


—_ defendant being fert TO no decree. ought to be far 
1 Chan. Ca. 209. Vide / | 
2, See pron He who hath done ini 110 en not have equity. He who 
would have equity muſt do it. In 0 wm ſpoliatoris, ommia pr acſumuntur. 
Wat ſhall have the benefit, which hath or would have ſuſtained foe bo fs. 


348. Patents and grants of the crown to be taken ſecundum 
intentionem regis, et non in deceptione reg1s. : 


EE rules, Apices juris non ſunt Jura. Maledicta expoſitio eff quae 
corrumpit textum. 


3 49. Pater Ul quem nuptiae denonſrant 


Baſtard. 
"A Baſtard is in law nullius filius; and therefore can | be heir to no one, 
Lit. ſect. 188. 
Cui pater eft populus, pater eſt fibi nullus et omnis. Cui e . ne 
non Joker ille patrem. Co. Lit. 123. a. 213. b. 244. a 
If a villain hath a baſtard, and after marrieth the ſame woman, yet 
this baſtard is no villain, as it is a baſtard, and nn quaſ nullius 
filius. Co. Lit. 123. a 
4. And for the ſame reaſon, when the ſtatute 32 H. 8. of Wills ſpeaketh 
of children, baſtards are not within the faid ſtatute ; and the baſtard of a 
woman 1s no child within that ſtatute, where the mother conveys lands to 
him. Co. Lit. 123. b. 
F. It was found by verdict, that Henry the * of Beatrice, who was 
the wife of R. R. deceaſed, was born per undecim dies foft ultimum tempus 
legitimum mulieribus conflitutum ; and adjudged, quod dif Henricus dici un 
debet filius praedicti Roberti ſecundum legem et conſuetudinem Angliae confli- 
tutam ; now legitimum tempus, in that caſe, by law, at the furtheſt is nine 
months, or forty weeks, but ſhe may be delivered before that time. Co. 


Lit. 123. 6. 


Mulier. 


6. Haeres, or heir, is he who is ex juſtis nuptiis procreatus. Hoeres legiti- 
mus eſt, quem nuptiae demonſtrant, &c. Co. Lit. 7. b. 237. b. 243. b. 
7. See next rule, alſo Heir favoured. | 


350. Pater et mater et puer ſunt una caro. 
or a UERT ſunt de ſanguine parentum, ſed pater et mater non ſunt de 


ſanguine puerorum ; and this is the cauſe-that no lands might deſcend 


from the ſon to the — or mother, but ſhould rather eſcheat; and _ 
1 ore 
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fore if father, uncle and ſon are, and the ſon die ſeiſed of lands in fee, 
the uncle ſhall be heir to the ſon, and not the father, and yet the fa- 
ther is neareſt of blood; but if a leaſe be made to the ſon, the remainder 
to the next of his blood, the father ſhall in that caſe take the remainder as 
purchaſer, for in Littleton's judgment he is next of blood. Lit. Jeet. 3. 
Co. Lit. 11.4. 3 Co. 40. a. | TENT, 

2. As Littleton ſaith, it is a maxim in law, that inheritances may lineally 


. deſcend but not aſcend, as appears alſo by Glanvil who wrote in H. 2. time, 


lib. 7. c. 1. fo. 44. b. Quaelibet haereditas naturaliter quidem ad haeredes 
haereditabiliter deſcendit, nunquam autem naturaliter aſcendit. And by Brac- 
fon alſo, who wrote in the time of H. 3. lib. 2. g. 29. Deſcendit itaque 


jus quaſi ponderoſum, quod cadens deorſum recta linea vel tranſverſal, et 


nunquam reaſcendit ea via, qua deſcendit, pſt mortem anteceſſorum. And 
herewith alſo agreeth Briton, who wrote in E. 1. time, c. 119. De ſuc- 
ceſſione. And herein, though the common law differeth from the civil law, 
yet in this point, as in all others, the common law is founded upon the law 
of God, which is the cauſa cauſarum, as appears by the 27 Chap. Num. 
where the caſe in judgment before Moſes, was that Salphaad having three 
daughters and ſeveral brothers died, to whom the inheritance ſhould deſcend 
was the queſtion ? As to the daughters, they claimed in jure propinquitatis, 
as their birth-right, as they were next heirs to their father. The brothers 
claimed as heirs male, jure honoris, to aggrandize and continue the name of 
their anceſtors. This cauſe ſeemed of great difficulty to Moſes ; and there- 
fore holy writ informs us he conſulted with God upon it, who faid to him, 


juſtam rem poſtulant filiae Salphaad : da eis poſſeſſionem inter cognatos patris ſu, 


et ei in haereditatem ſuccedant: ad filios autem 1jrael loqueris hac: homo cum 
mortuus fuerit 7 80 filio, ad filiam ejus tranſibit haereditas. Si filiam 
non habuerit, habebit ſucceſſores fratres ſuos : quod fi et fratres non fuerunt, 
dabitis hæreditatem fratribus patris ejus ; fin autem nec patruos habuerit, da- 
bitur haeredi tas his, qui ei proximt ſunt, eritque hoc filits Iſrael ſanctum lege 
perpetua, ſicut praecepit dominus Moyfi, by which general law, which 

extends not only to the particular caſe then in queſtion, but alſo to 
all other inheritances, perſons and times, it is clear the father himſelf, 
and all other lineal aſcent is excluded, &c. 3 Co. 40. 4. . Yue tout le 
caſe, | | | 5 

415 References, 30 E. 3. lib. Af. fl. 47. Dy. 374. 4. 6. Bro, Abr. 
Adminiſtrator 47. Stat. 21 H. 8. cap. 5. 9 Co. 39. Hob. 83, 520. 
Dy. 151, 264, 310. Fitzb. Abr. tit. Adminiſtrator. Etiam tit. Executor, 


I, 37, 51. Cay's Ar. Stat. tit. Adminiſtrator, etiam Executor. 


4. See rule, Children are de ſanguine patris et matris, ſed pater et mater 
non ſunt de ſanguine puerorum. ad 344508 Fee | N 


351. Pendente lite nihil innovetur. 


I, AZ the common law, if hanging the quare impedit againſt the ordi- 
NY nary for refufing his clerk, and before the church were full, the pa- 
tron brought a quare impedit againſt the biſhop, and (hanging the ſuit) the 
biſhop admit and inſtitute a clerk at the preſentation of another, in this 
caſe, if judgment be given for the patron againſt the biſhop, the patron ſhall 
| Re > ' RSG 5 u 8 V8 have 
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have a writ to the biſhop, and remove the incumbent who came in vendente 
lite by uſurpation; for pendente lite nibil innovetur, Sc. Co. Lit. 344. b. 


2. See rules, Nullum tempus occurrit regi. * non laber 1 
non, Cc. 


357. Pereat unus ne pereant omnes. 
S EE rule, Intereſt reipublicae ne r remaneant choc ng 


353- Perfectum FR cui nibil 440% ſecundum * . 
nis vel naturae modum. | 
Eference, Hob. 1 5 I. 
2, See rules, Omnis forma, per quam quaeque res in Hole ſpecie 
conſtituitur, perfectiʒo quacdan 72 Jure naturae ow" immutabilia. Quod 
ab initio non valet, &c. 


0 54 Periculoſum eft res novas et inuf ſtatas inducere. 


1. Hatſoever is againſt the rule of law is inconvenient, and an ar- 
on gument ab inconvenienti, is ſtrong to prove it againſt law ; and 
new inventions, tho* of a learned judge, and that in his own profeſſion, 
are ny of inconveniences. Periculoſum eft res novas et inufitatas inducere. 
Co. it. a. 

2. 8 Equity cannot change things, &c. Rectiſies miſtakes, &c. 
| ds ſubſtance, &c. Will not aid new inventions, &c. Relieves againſt 
accidents, &c. Eft boni judicis ampliare, &c. Law and equity both ſhall 
prevail, &c. . Law favours juſtice and truth, &c. Mg order and 


ren, &c. Will not ſuffer wrong. 


1 Perpetutics iow If law and _ 
What. © 


| 1 
"A Perpetuity i is od Kh if all who have inteteft join, yet they cannot 


en or bar the eſtate. 1 Chan, Ca. 213 


General to. . 
2. Perpetaities may neither be in law nor r equity. I 9285 Ca. 239. 


| | Rules. | 

. 'A limitation of one fee upon another upon a contingency to 3 
a reaſonable compaſs of time, is no perpetuity. See Duke of Nor- 
* 9 where it is ſaid, That future intereſts, ſpringing truſts, or truſts 
— and remainders which are to ariſe upon contingencies, are quite 
out of the rule and. reaſon of perpetuities, if they are not of remote conſi- 
deration, but ſuch as will ſoon wear out; and though there can be no re- 
mainder ariſe after a fee, yet there may a contingent. fee out of the firſt 

tee, &c. Prec. Chan. 72, &c. 3 Chan Ca, 


2 | 4. Where 


> um ad nd eds I we OE 6 


void remainder ; as tending to a perpetuity. 1 Vern. 226. 


enters upon the defendant, claiming the moiety, and lets to the plaintiff: 


— — 2 


" — "ah 
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4. Where are ſeveral remainders for life, one after another, but all in efſe 


at one and the ſame time, they are all good; becauſe they produce no in- 


convenience; all wearing out in a little time by an eaſy interpretation. 
3 Clan. Ca. 29. | : 3 

5. A conveyance made, which breaks no rule of law, introduces no viſi- 
ble inconvenience, ſavours not of perpetuity, tends to no ill example, ſure 
may be good, though it be a conveyance only of a leaſe for years. 3 Chen. 
Cz | | | 


I deviſe of a term for years to one, his heirs, executors and aſſigns, 
for eyer, but if he die before 21, leaving no iſſue, then to J. D. the firſt 
deviſee dying before 21. The remainder was held to be good, being with- 
in the compaſs of 21 years. Prec. Chan. 15. 1 Pe. Will. 1, Gt. 
7. Deviſe of a perſonalty to one in tail ; remainder over ; the remain- 
der is void. Prec. Chan. 421. Giib. 75. | 
8. To one, and if he go about to alien, then to a charity, this is alſo a 
* g. Limitations of a perſonalty, tending to a perpetuity, not good. 
See caſe Ford and Ford, before the houſe of lords, 3 Feb. 1730, 
10. For a perpetuity is a thing odious in law, and deſtructive to the 
commonwealth ; and therefore not to be countenanced in equity, c. 
1 Vern. 163, 104. F . n . 
11. Note Lefeur, If a term be deviſed to one and to the heirs male of 
his body, his heirs ſhall not have it, but his executors; for a wn for 


years, which is but a chattel, may not be intailed ; and ſuch de iſee 


might alien the lands to whom he would. 1 Co. 87, 9.6. 


12. Where limitations to ſons ever take effect, and the eſtate becomes 
veſted, the remainder and limitation to the daughters becomes void ; but if 
there never was any ſon (as in the principal caſe) the remainder is good ; 
for the limitation muſt be conſtrued, if there be a ſon, then to him, if 
no ſon, but a daughter, then to her. Salk. 156. | joan 


Particular cafes, eth 
13. The caſe in queſtion was, A deviſe to one and his aſſigns, and if 


he died without iflue then living, that it ſhould remain to another, it is a 


void deviſe; and it is all one as the deviſe of a term to one and his heirs 


of his body, if he die without iſſue, that then it ſhall remain to another, 


which is meerly void; for ſuch an intail of a term is not allowable at law, 
for the miſchief which otherwiſe would enſue, if there ſhould be ſuch a per- 
petuity of a term, And though lord chief baron Tanfield doubted, 
eſpecially by reaſon of a judgment given before in the king's bench, Hill. 
9 Fac. Rot. 889. betwixt Rotherick and Chappel, where William Cary poſ- 
ed of a term for years, deviſed it to his wife for life, and afterwards that 


Jobn his ſon ſhould have the occupation thereof as long as he had iſſue; 


and if he died ſans iſſue unmarried, that then Foſeph his younger ſon 
ſhould have the occupation of the ſame; as long as he had iflue of his body, 
and if he died without iflue unmarried, he devifed one moiety to Dorothy 
his daughter; the other moicty to Robert and William his ſons; and made 
his feme his executrix, who aſſented to the legacies and died. Fob. and 
Joſeph both died without iſſue unmarried ; and after Robert and William 


upon 
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upon a ſpecial oh. all this matter coming out, judgment was given for 
the plaintiffs to recover the moiety, which is all one caſe with the cate 
in queſtion: but the defendant's counſel in the writ of error ſhewed a dif- 
ference ; for that there is a deviſe but of the occupation only; but here 
of the term itſelf. [Note diverſitatem.] 2. It is a deviſe here of his 
eſtate and term, to him and his aſſigns, wherein is authority given that he 
may aſſign. 3. The limitation is there, if he die without ifſue unmarried, 
which is upon the matter, that if he die within the term ; for if he be not 
married he cannot have ſue ; but in the caſe here, he might haye iſſue, 
and yet if that iſſue ſhould die ſans iſſue in his life-time, it ſhould remain, 
which the law will neither expect nor ſuffer. Cro. Fac. Child and Baylie's 
caſe, ſee the whole caſe. Vide etiam 3 Chan. Ca. 50. which ſeems to deny 
the authority of this caſe, there being nothing in it which tends to a perpetuity, 
nothing. inconvenient, nor any rule of law broken ; but a reſolution gal vo- 
8 3 ideo quaere. 

. Limitation of the truſt of a term to baron and feme, and the longer 
links of them, for life; and after to the eldeſt iſſue of them, none being 
then born, a good limitation. So the limitation to huſband and wife is but 
one limitation; ; and ſo it was admitted by counſel, it being not contro- 
verted ; for though the truſt of a term according to the rule in Goring | 
and Bickerftaf s caſe, fo. 4. may be limited to divers perſons that are in 
being, one after another ; becauſe the ſame is transferrable, yet it cannot 
be good beyond the limitation to a third perſon, not in being. Ergo the 
limitation to the huſband and wife, and longeſt liver of them, was ad- 
—_ to be but one limitation in this caſe. 1 Chan. Ca. 33, 34. 

In ejectment, a ſpecial verdict was found, and the caſe was, H. 
poſſi of a term for years, deviſed his land to 4. and to. the heirs of 
his body, and if A. die without iſſue, living B. then to B. Nerthey, who 
argued the cafe, faid, that the judges would allow a limitation in remain- 
der, not only to a perſon in eſſe, but to the firſt ſon of ſuch. perſon in eſſe. 
Vide 1 Sid. 451. 1 Cre. 230. 1 Rel. 602. And the court held that this 
was a good limitation to B. the contingency ariſing within the compaſs 
of a life; and denied Child and Baylie's caſe, | Mr. Gould; in arguing the 
caſe, aid, if one make a feoffment to the right heirs of B. that this was 

a good ſr pringing uſe ; Sed tota curia contra eum in hec; becauſe it is 
: — way of preſent limitation; aliter where it is future, as to the right heirs 
of B. after his death. Salk. 22 5. 

16. A deviſe of a perſonalty to J. H. for life, and after to all ſuch iſ- 
ſue as he ſhould have, jointly, = for want of ſuch, to Nicholas Downes, 
this was veſted ne! in F. H. as being an intail of a perſopalty. Gil 
75: Prec. Chan, 421. 

128 In this * 4 was held Tels and decreed, that a deviſe. of a per 
ſonal eſtate to one and his iſſue, or to one, and if he dies without iſſue, the 
remainder to another, that the deviſe over is void, and that the whole 
intereſt ; veſted in the firſt deviſee, ſo as to be liable to his debts. And 
Vernon ſaid, that the reaſon that a. deviſe over of ſuch perſonal eſtate, 
upon 2 life only was good, was, becauſe in conſtruction of this court 
055 firſt deviſee had but the uſe of it, and not the intire property. 
. 95 


* a 23 Lt ; 4 THe | 18. Good 


DO OL BB 0 A.ci.c. 


18. Goods and a library were given to the defendant for life, and after 
to her daughter and her heirs for ever. The plaintiff married the daughter, 
and now as adminiſtrator of the daughter, his late wife, he ſeeks ſecurity 
for the goods or value at the defendant's death. Decreed accordant. 1 Rep. 
Chan. 111, et etiam fo, 130, 260. 2 Vol. 66. Abr. Eq. Ca. 1. Max. Eg. 
19. A deviſe of a term for years to the mother for life; the remainder to the 
ſon and daughter, is an executory deviſe, and not a bare poſſibility ; and may 
be aſſigned over notwithſtanding the authority of Lamper's caſe, 10 Co. 46, 
Sc. to the contrary, tho“ ſuch remainder-man may die in the life-time of 
the particular deviſee; for it is contrary to good conſcience, and a caſe 
wherein this court will interpoſe and hinder any proceedings at law to de- 
feat it. And ſo twas decreed accordingly twice in this court, between Theo- 
balds and Duffoy, 2 Mod. Ca. 101, 102, 103, 104. But if an eſtate is 
granted to A. for life, and then a grant is to B. that he ſhall have and en- 
joy the profits for ſo many years as ſhall be to come and unexpired at the 
death of A. this is but a poſſibility 3 becauſe A. hath a greater eſtate, than 
for years, though never ſo long; therefore if leſſee for 1000 years grant 
for life, he hath granted all his eſtate, and cannot make any limitation over. 


2 Mod. Ca. 12. „ ie . | | 
* 20, Deviſe of all the perſonal eſtate to 4. who was a feme covert ; 


but declared that it was his mind, That the intereſt and produce ſhould 


be for her uſe, ſeparate from her huſband, and after her deceaſe to her chil- 
dren till 21, and then the principal to them; but for want of ſuch iſſue, 
then he gave all his eſtate to the iſſue of F. S. and made the ſaid A. exe- 
cutrix and reſiduary legatee,; ſhe being only intitled to the intereſt or pro- 
duce for her life; the perſonal eſtate was not veſted in her, and the limita- 
tion over to the reſpondent upon the contingency of A.'s dying without 
iſſue, is a good limitation. And as for the words refiduary legatee, they only 
mean for the purpoſe in the will. See cafe Staines and Maddox, before the 
houſe of lords, 18 April 1728. 3 
* 21. One having an aſſignment of a mortgage for 1000 years, with 
a covenant from the aſſignor, that the mortgagor and his heirs ſhould in 
ſeven years, make abſolute the term, makes his laſt will and teſtament, and 
therein reciting, that the mortgagor and his heirs and aſſigns were to convey 
the inheritance to the teſtator and his heirs, deviſes as an inheritance to three 
ſeveral perſons, for life one after another, with remainders to their firſt and, 
other ſons reſpectively, with remainders over to two others; theſe remain- 
ders over are void; as too remote, and tending to a perpetuity, See caſe 
Wilkins Brett verſus Sawbridge et al, before the houſe of lords 26 March 
1736. 8 | E = 
22. Sir James Gray being poſſeſſed of an annuity of 141. per annum, 
for 99. years out of the exchequer, on his marriage covenants with A. and 
B. to pay this annuity to his wife, for her ſeparate uſe, and after the death 
of either. of them, then to the ſurvivor for life, and after the death of 
both to the child or children to be begotten between them, and in default 
of ſuch child or children, then to his own executors or adminiſtrators, for 
the reſidue of the term. Sir James and his lady had iſſue one only ſon, 
who lived to be five years old, and then died. And after the death of 
Sir James and his lady, the plaintiff took out adminiſtration to the ſon, 
and brought this bill againſt the executors of Sir James and his lady, by 
| „„ this 


— 
—— 
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this annuity, It was infiſted by Mr. Vernon, That the limitation to the 


— 


executors and adminiſtrators of Sir James was void ; being after a limitati- | 


on to the child or children, which is the ſame as if it had been limited to 
the iſſue; and the ſettlement of a term on truſtees, in truſt to permit the 
father to receive the profits for as many years of the term as he ſhould live, 

and after to permit the mother to receive the profits for ſo many years as 
the ſhould live, and then in truſt to permit the child or children, or iſſue, 
to receive the profits for the reſidue of the term, will bear no limitation over 
in default of iſſue, or children, in caſe there be any one in being, no more 
than ſuch. a limitation of the term itſelf, would be good; for this would 
be to revive and introduce all the inconveniences of a perpalty, which 
has been ſo long exploded ; and the truſt of a term muff be limited in the 


ſame manner as the term itſelf will bear a limitation. But the chancellor. 


ſaid, This being by way of covenant, no more paſſed out of him, than to 


ſerve the uſes expreſſed,” and it was not a diſpoſition" of the annuity itſelf, 


but only a covenant to pay the 14. per ann. in ſuch manner; and ſince it 
was never deveſted out of Sir James, he would not by this bill, on any pre- 
tence of equity, tear it out of him or his executors, and ſo diſmiſſed the 
bill: though he did not at all diſpute the caſe, if it had been a term, or 
the truſt of a term, ſettled in ſuch manner, that the remainder would not 
have been good; but here it was only a covenant to pay the 141. and 
not the annuity itſelf, which was thought by ſome of the bar, to be an over 
nice diſtindtion. But this decree, ſays our reporter, ſeems to be reaſonable, 


becauſe the adminiſtrator comes for a ſpecific performance of the covenant, 
and that he cannot do, who was not originally in-contemplation, or intended 


to be provided for by the covenant ; but if the term had actually been veſted 
in theſe. uſes, then the intereſt of the term being veſted in the child and 
the heirs of his body, as it muſt be, if the ſettlement had been drawn ac- 
cording to the covenant, it muſt have gone to his adminiſtrator.” Gill. 
97, 98. 9 2 


— 


23. References, 1 Vern. 35, 39, 65, 167, 162 234; 257, 329, 462. 


1 Rol. Abr. 612. ſet. 3. 1 Vern. 304, 475, 479, 499, 328. Cro. fac. 
459, 461. 3 Chan, Ca. per tout, et perticularment 'fo. 7, 19, 20, 21, 22, 
28, 31. 1 Pe. Will. 106. Mod. 115. 3. Chan, Ca. 42, 46, 48. Nell. 
181, 280, &c. 398, &c. 'Gilb. 105. 8 Co. 94. b. Ro. Abr. Deviſe 
612. 1 Co, 156. 10 Co. 87. Cro. Fac. 590. 3 Lev. 64. Cro. Eliz. 
204. 1 Chan. Ca. 8, 129. 3 Chan. Ca. 35, 36. Nelſ. 116, 1 Lev. 
256. Gilb. 128, 149. Pal. 333. 2 Vern. 38, 43, 59, 195, 668, 680. 
2 Rep. Chan. 66, 153. 3 Lev. 401. Sir V. Jo. 15. Oro. Bliz. 576. 
2 Rep. Chan. 230. Sid. 37, 191. 2 Std. 21, 26. 2 Saund. 198, 384, 
387. 1 Lev. 131. 2 Lev. 232. 3 Lev. 408, 431. 2 Vern. 280. 
6 Mod. 191. 1 Fern. 145, 146, 147, 150. 2 Vern. 6g, 241, 245, 661, 
759. Fitzb, Abr. 238. b. Bro. Abr. 234. b. 235. a. (13.) Fi. Ley 45 h, 
1 Pe. Will. 651, Sc. Dy. 74. Plow. Com. 521. Ow. 33. Lit. Bro. 


ſect. 334, 388. 1 Ro. Abr. 610. Mar, 106. 1 Chan. Ca. 129. C 


Ca. 346. Sty. 251, 274. 1 Leon. 259. 


; | „ 
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* 
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356. Per rationes pervenitur ad legitimam rationem. 


Kis eſt radius divini luminis, and by reaſoning and debating of grave 
learned men, the darkneſs of ignorance is expelled : and by the light of 
legal reaſon, right is diſcerned, and thereupon judgment given according to 
law, which is the perfection of reaſon ; and is by Littleton called legitima 
ratio, whereunto no man can attain but by long ſtudy, often conferences, 


long experience, and continual obſervation, &c. Co. Lit. 232. b. 


35 7. Perſonal eftate to go in eaſe of the real. 


General and Rules. ; 

I. HE perſonal eſtate. is the general fund to pay debts. Gib. 129. 

T 2. The perſonal eſtate to go in aid of the heir. 2 Chan. Ca. 59, 
84. Nelſ. 342, 353. Gilb. 164. | 

3. And that though the lands are actually charged, yet the perſonal eſtate 
s to be applied in aid, unleſs there be an expreſs clauſe to except it, Nelf. 
342, 343» 351, &c. 414, 416. G16. 72, 73, 125. oth 

4. Lord Chancellor declared, that the perſonal eſtate, in the hands of the 
executor, ſhall be employed in eaſe of the heir, by whatever means he became 
indebted as heir. 2 Chan. Ca. 5, 84, 271. 1 Vern. 436. Salk, 449. 
1 Chan. Ca. 297. 2 Vern. 349. 1 Chan. Ca. 271, 297. 1 Chan. Ca. 
I2I, | | 

17 Particular. 


5. The heir being ſued, and having paid a debt of his anceſtor by bond, 
decreed he ſhould be reimburſed as far as perſonal aſſets came to his hands. 
1 Chan. Ca. 74, 80, 81. | | | | 

6. References, 1 Vern. 36, 302. 2 Vern. 183, Max. Eg. 19, &c. 72, 


73, 125, 164. Nelſ. 414, 342. Prec. Chan, 2, 3, 101, 183, 209. 


1 Rep. Chan. 48. Bac. Abr. Eg. 295, 296. 2 Rep. Chan. 377. 3 Rep. 
Chan. 190, 206 #0 214. Salk. 159. 2 Mod. Ca. 66, 67. 2 Chan. Ca. 109. 
7. See the rule, That ſhall make ſatisfafion which received the benefit. 


358. Perſonal things (actions) die with the perſon. 


J. \ \ 7 HEN corporal damage is done to a man, as ba or the like, 
if either he beaten, or he who did the battery de, the action is 

gone. 12 H. 8. Fi. Ley 5. 34. 5 # 
2. Leſſee for years doth waſte, and dieth; a writ of waſte lieth not 
againſt his executors or adminiſtrators, Co. Lit. 53. b. rt iS 
J The leſſor covenanted to pay quit- rents during the term, his executors 
ſhall not pay them; for it is a perſonal covenant which dieth with tho 


perſon, 1 & 2 Pb. & Ma. Dy. 114. 


/ 359. Perſonal 
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339. Perſonal things cannot be done by another. 


FINE of court cannot be done by another. 7 H. 4. 19. 
2. One cannot excuſe himſelf of a contempt, in not ſerving the 


15557 proceſs, &c. by 0 but he 1 5 do it in Proper perſon. 
22 E. 4. 34. | | 


360. Peyfonal things cannot be granted over; as matters if 


pleaſure, caſe, truſt and authority. © ©; 
Plleaſure. 
„A * qr gags N 7 4 36. 12 H. 7 15. 


2, As t to 90 to . over my land. To come into my bout to eat and 
drink with me, cannot he granted over. 7 H. 4. 36. 6. 12 H. 7. 15. 
Wy so a way granted for life over my ground. | ans 900K. | 


* Truft. 


4. Patent for life of an office of truſt, as to be a of che e ex- 
chequer, ſquire of the body, &c. may not be aſſigned over, unleſs it be 


provided or eſpecially limited in the patent that he may ſo do; for 
otherwiſe he might perha grant it to one whom the king would not 
truſt, or who would be careleſs, &c, II E. 4. 1. 

5. The keeper of a park, Reward of a bailiwick, of Ludehary, G. 
for life, may not be x over, being offices Mn 2 and diligence, 


12 ——— H. 3 


Aut bority. | 
6. A. licericeth B. to do ſuch an act, B. may nt gran this bene 
to another. Bro. Licence 2 . 6 
7. Upon a warrant of attorney made to one to dd Filin, he may 
not grant it over. 19 H. 8. 10. MOL er 


3065. Perſpicua vera non ſunt e 


v lord Cote obſerves of judge Littleton, that he cited no authority, 

but when the caſe was rare or doubtful ; for he knew well the rule; 
Nad perſpicua vera non ſunt probanda, And the like obſervation, his lord- 
ſhip takes notice, is made of juftice Fitzberbert in his Natura Brevium. 
Go. Lit. 16. J. See rule, uod conflat — Tc. 


8 nn 362. Ples 


Roa tad oo dee 
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362. Plea ſhall be taken moſt ſtrongly againſt him who plead- 


eth it. 


The order of pleading. 


1. IN good order of pleading, 1. A man muſt plead to the juriſdiction 
of the court. 2. To the perſon. And therein, 1. To the perſon 


of the plaintiff, and then, 2. The defendant. 3. To the count. 4. To 


the writ. 5. To the action, Sc. and if the defendant miſordereth any of 
theſe, he loſeth the benefit of the former. Co, Lit. 303. a. t 


| The correſpondency. 
2. The count muſt be conformable to the writ ; the bar to the count, 
Sc. Co, Lit. 303. a. . 
| „ Declaration. | 
3. The count or declaration, narratio, ought to contain, 1. Certainty. 


2. Verity, &c. Certa debet efſe intentio et narratio, et certum fundamentum, 
et certa res. quae deducitur in judicium. Co. Lit. 303. a. 


Plea in abatement. 


4. Plea in abatement of the writ, breve, ought to be certain alſo, Co, 
Lit. 303. a. | 


5. And it muſt be direct, and not by way of argument. Bid. 


0 pleading to the record. 

6. Precedent was ſhewn, which was Mich. 5 H. 5 Rot. 484. An audita 
querela was brought in B. R. and becauſe the record was not brought into 
court, ſo as the party might have execution, if the matter was found for 
him, the judgment was, That querens nihil capiat per breve. Cro. Eliz. 3 3. 

7. In debt the defendant pleads outlawry to the plaintiff, the plaintiff 
faith nul fel record; and the truth was, That at the time of the plea he 
was outlawed, but before the day afligned for the bringing in of the record, 


it was reverſed: the court ordered a reſpondeas ouſter. Cro. Fa. 484. 


Dy. 228. 10 E. 3. 22. 29 E. 3. 15. 29 E. 3. 27. 38 E. z. 17. 
44 E. 3. 23. 45 E. 3. 11. 50 E. 3. 15, 16. 6 H. 4. 3. 7 H. 4. 
2. 11 H. 4. 39, 41. 14 H. 4. 32. 2 H. 6. 14. 3 H. 6. 15. 4 H. 
6. 23. 7 H. 6. 18. 11 H. 6. 49. 12 H. 6. 3. 20 H. 6. 33. 32 H. 


g. 33 H. 6. 8. 36 H. 6. 2, 13. 5B 4% „ o 


19 E. 4. 6, 9. 4 H. 7. 11. 9 H. 7. 2. 10 H. 7. 20, 24. II H. 7. 5, 
8. 12 H. 7. 13. 13 H. 7. 14. 21 H. 7. 9. Cre. Eliz. 33, 340, 572, 
707. Keilw. 96, 138, 180. Dal. 19, 33, 100. Fitz. Ar. 65. a. 66. a. 
Bro. Abr. 191. 2 Vent. 170. Vaugh. 92. Co. Lit. 303, &c. Tow. Tables 
191, 197. Lutw. 163, 1272, 1282, 1514. Sid. 216. 3 Lev. 192. 
3 Mod. 80. 5 Mod. 9. 6 Med. 263. Salk. 510, 520, 565, 566. Skin, 


518, 520. Pho, Com. 46. 103. 1 Co. 46. 5 Co. 9. Gib. 213. 


Z 2 2 Avswry. 
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8. The avowant, becauſe he is to make title, ought to avow the ſeveral 
things granted to be antient fees to his office; elſe the averring one to be an- 
tient, implies the other is not ſo; for à plea ſhall be taken moſt flrongly 
againſt him who pleadeth it. Cro. Ca. 50. " : 

9. See Rule, Regula peccatis quae poenas irrogat aequas. 


303. Plenum eſt cus nihil addi poteſt, ſecundum . 3 


ſuae capacitatis. 


I. Benefice is ſo intire and indiviſible, as it cannot be preſented or 
commended by parts, as the cure without the fruits, nor the fruits 
without the cure, nor the glebe to one; and the tithes to another, &c. Hob. 
153. ſee alſo 151. | 
2. The acts of preſentation, inſtitution and induction, are all authori- 
ties given by law, and muſt be executed according to the form preſcribed by 
law, and may not be modified; for actus legitimi non, &c. for the law 
gives the church, not the patron and ordinary; who are but ceremonious 
miniſters, and are appointed their manner and form, which they may nei- 
ther exceed nor abridge, &c. Hob. 153. | 
2. Vide rules, Omnis forma, per quam quaeque res in propria ſpecie conſti- 
tuitur, perfectio quaedam eft. Perfectum eft cui nihil deeft, Sc. Jura 
naturae ſunt immutabilia. Quod ab initio non valet, &c. | HAT 


364. Pluralities odjous in law. 


EE rules, No conftruftion can be too liberal to make parſons refide, &c. 
In aequali jure melior eft conditio poſſidentis, Nemo poteſt habere duas, 
Sc. Quando dua jura concurrunt in una, &c, 8 


365. Plus peccat author quam actor. 


1. NE is preſent at the death of another, whom he incited a third 

perſon to kill; by this he is principal, as well as he who actually com- 

mitted the murder. 13 H. 7. 10. 21 E. 4. 71. Stamf. lib. 1. cap. 45. 
2. Vide. rules, Plus exempla quam peccata nocent. Acceſſorium ſequitur 


principale, 3 | 
366. Politiae legibus, non leges politiis adaptandae. 


5 is not in any man's power to create new natures in law according 
to new inventions, except they may ſtand with jus commune, which is 
natura univerſa ; to which purpoſe, in matter of manners, Tully gives good 
advice, contra naturam univerſam nihil contendamus ; ed tamen conſer vald 
propriam ſeguamur; was it not ſo in the caſe of Perpetuities? In the 
days of popery, every man made new laws, for his proper patrimony, ac- 
cording to his own ſuperſtitious purpoſes; and they ſtood long in vulgar 
opinion, not without the aſliſtance of learned men; but now ehe e 

2 | ſententia; 


— 
— 
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ſententia, being contrary to the laws; for politiae legibus, non leges politiis 


adaptandae. Hob. 154. 
367. Poſſeſſo fratris de fead : ſimplici facit ſororem eſſe hae- 
756 redem. | 


I. HERE one is ſeiſed of lands in fee, | having iſſue a ſon and a 
daughter by one ventre, and a fon by another; and dies, and the 


eldeſt ſon enters, and dies ſans iſſue, the daughter ſhall have the land, and 
not the youngeſt ſon ; yet he is heir to the father, but not to his brother; 


but if the eldeſt ſon doth not enter, but die before, then the younger . bro- 
ther may enter as heir to his father; but where the eldeſt ſon had en- 
tered, and had poſſeſſion, the ſiſter ſhall have the land; becauſe poſeſjo 


fratris de feodo fimplici facit ſororem efſe haeredem. If there be two bro- . 


thers by divers venters, and the eldeſt is ſeiied of lands in fee; and dieth 


fans iſſue, and his uncle entereth as heir to him, as he well may, who alſo 


dieth /axs iſſue, now the younger brother may have the lands as heir to the 
uncle; for that he is of the whole blood to him, though he is but of the 


half blood to his elder brother. Lit. ſect. 8. 


2. But tenant in tail, albeit he hath a fee-ſimple expectant, is out of this 
rule; and therefore if lands be given to a man and his wife, and to the 


heirs of their two bodies; the remainder to the heirs of the huſband, and 


they have iſſue a ſon, and the wife dieth, and he taketh another wife, and 
bath iſſue a ſon, the father dieth, the eldeſt ſon entereth, and dieth /ans 


iſſue; the ſecond brother, though but half blood, ſhall- inherit, becauſe 


the eldeſt ſon by his entry was not actually ſeiſed of the fee- ſimple, being 
expectant, but only on the eſtate-tail, The younger brother is now in per 
formam doni by the Stat. of W. 2. 1. and according to the intention of 
the party who thus ſettled the eſtate; et cujus eſt dare, &c. and the rule 
is poſſeſſio fratris, &c. and here the eldeſt ſon was not poſſeſſed of the fee- 


ſimple, but of the eſtate-tail: and where Littleton ſpeaketh only of lands, 


yet there ſhall be poſefio fratris of an uſe, of a ſeigniory, a rent, an ad- 
vowſon, and other hereditaments. - Co. Lit. 14.6. 1 5. 4. b 
3. References, Ha. Hift. Law 219 1 223. 3 Co. Ratcliffe's caſe; per 
tout. ko | | 1 1 
4. See rule, Propinquior excludit propinguum, Cc. 


368. Poſſeſſion he who hath, hath right againſt all, but him 
that hath the ver) right. | 


I. Eferences, 1 Chan. Ca. 25. Jen. 118. 3 Co. 52. 5 Co. 69. 
| Hob. 103, 199. TE 

2. See rules, That ſhall have the benefit, which hath or would have ſuſtain- 
ed the loſs. Treſpaſs none to have, but be who hath actual poſſeſſion. Me- 
lior et tutior eft conditio poſſidentis, | | 


369. P 
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369. Poſſeſſion of the termor poſſeſſion of the rewerſioner. 


5 J HE father being ſeiſed in fee makes a leaſe for years, the leſ- 
ſee enters, the father dies, leaving a fon and daughter by one 
venter, and a ſon by another venter, the eldeſt ſon dieth during the term, 
before entry or receipt of the rent; the younger ſon of the half blood ſhall 
not inherit, but the ſiſter; | becauſe the poſſeſſion of the leſſee for years is 
the poſſeſſion of the eldeſt fon, fo as he is actually ſeiſed of the fee-ſimple;. 
and conſequently the ſiſter of the whole blood is to be heir. Co. Lit. 1 5. a. 
For the eldeſt brother could not enter upon the termor without wrong, neither 
could he receive the rent till the ſame was due, which accrued not in his life- 
time, by means of the af of God; the death of the eldeſt jon interpofing be- 
fore the rent became due, | 1 | 
2. So it is, if the eldeſt ſon be within age, and the guardian in focage 
enters; but if in the caſe above, the father makes a leaſe for life, or gift in 
tail, and dieth, and the eldeſt ſon dieth, living the tenant for life or tenant in 
tail, the younger brother of the half blood ſhall inherit; becauſe the tenant 
for life or tenant in tail- is ſeiſed of the freehold, and the eldeſt ſon had 
nothing but the reverſion, expectant upon that freehold or eſtate-tail ; 
therefore the youngeſt ſon inherits as heir to the father, who was laſt ſeiſed 
of the actual freehold, &c. Vide plus Co. Lit. 15, a. 6. | 
3. If the father makes a leaſe for life, and hath iſſue two ſons, and dieth, 
and the tenant for life dieth, and the youngeſt ſon intrude, and die ſeiſed, 
this deſcent ſhall not take away the entry of the eldeſt ; but if the father 
had made a leaſe for years, it had been otherwiſe ; for that the poſſeſſion 
of the leſſee for years maketh an actual freehold in the eldeſt ſon, Co. Lit. 
243. 4. | 1 „ 5 
4 Sbellito and ſeven others were indicted of forcible entry into a cottage 
and croft in the Weſt-riding of Yorkſhire, and that they manu forti en- 
tered upon the poſſeſſion of Anne Binnes, farmer of Richard Freiſton, and 
ſo diſſeiſed the ſaid Freiſſon, et fic diſſeifitum eum extraten till the day of 
the inquiſition. Niverton moved that the indictment was inſufficient ; it 
not being found that Binnes was amoved and expulſed, and this was the 
whole force of the matter ; for the poſſeſſion of the farmer or termor is 
the poſſeſſion. of the reverſioner ; and without ouſting of the leſſee, the 
freeholder could not be diſſeiſed; quod fuit conceſſum per totam curiam, and 
the indictment diſcharged. Yelv. 165. | 
58 - But if the indictment had not expreſſed Anne Binnes to be farmer, 
but generally that the cottage, Cc. was in EIS, then by Williams, 
juſtice, the indictment which found the diſſeiſin only had been good; be- 
cauſe no title was found in any other perſon but in him who was found to 
be diſſeiſed; but finding the woman to be farmer, this is an eſtate known 
and certain, and ſuch farmer ought to be ejected, otherwiſe he who hath 
the freebold is not diſſeiſed. Quod nota, per totam Curiam, Yelv. 165. 
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= 108 370. Poſſhility cannot be upon poſhhility. SP 


Eferences, 1 Co. 1 56. 10 Co. Loveiss caſe. 3 Chan. Ca. 29. 
2. See rules, Contingency may not _—_ upon pg Per- 


37 I. {Daft rex 4% omnia jura i in fene N 
| torts ſui. 3 


HE king ſhall n not 95 intended We e of the 3 and there- 
fore when he licenceth expreſly to alien to an abbot, Cc. which is 
in Mortmain, there need not be any non obſtante of the ſtatute of Mortmarn ; 
for it is apparent to be granted in Mortmazn, and the king is the head of the 


law; and therefore ey) babere omnia Jura, &c.. Co. Li 4 18985 


11 I > 


n. Tau or nn cannot be greater TR. that 1e 


ꝛohence it is derived. ee 
"HE p of the diſſeiſee cannot 50 claims off the land, if 


the diſſeiſee himſelf. durſt ue gans upon; the land. Litt. Con- 
Ess Caim. 


2. The bailiff of a diſſeitor may not lay that the plaintiff had nothing in | 


the land ; for the maſter himſelf. ſhould not n had that plea ; for that he 


is not tenant. of the freehold, 28 Af. pl. 24: 
3. nc, 2 E. 447 16. Bob 112. 3 5 Chon, Ca. 126. I Chan. Ca, ; 
242, 2 nan ita 0 


373. Pape probant, EDS TAY 
Eube proof ought to be by the higheſt and moſt fprewe WY 


and nothing may be higher and more ſupreme, than the principles 
and maxims of the law themſelves; and therefore they are N to = 


allowed and admitted without argument or queſtion of their authority; 


9 1 reaſon, becauſe they are too ſupremely N admit of any proof 

| „4. 

2. No Treaſon, lays Dr. & Stud. need be wary why they were firſt 
for maxims, Ce. and they are not only to be holden for law them · 

ſelves, but allo all other caſes ſimilar to them, and that follow upon the 


| fame, neceſſarily are to be governed and decided by them. Def. & Stud. | 
lib. 1. cap. 15. 


3. They cannot be queſtiored, ſays my lord Coke, © Cb. Lit. 11. 4. 
4. They ſuffer no contradiction, but are of the ſame ſtrength with acts 
of parliament, when the judges, who have only that power, have deter- 


mined which are maxims; contra negantem principia non eft diſputandum. 
Co. Lit, 343. a. But they are good and neceſſary to all. Dad. & Stud. 


bb. 1. cap. 12. Yet they may be changed, * by act of parliament. 
4A 27. Bro 


— 
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374 Prohibetur nequis faciat in ſus, quod nocere poſſit alieno. 
NVE rule, Every one ought fic uti ſuo, ut alienum non laedat. 


375. Propinquior exludit propinquum, et propinquus remo- 
tum, et remotus remotiorem. 1 5 


1. IF there be father and fon, and the father has a brother, who is uncle 
to the ſon, and the ſon purchaſeth fee, and dies ſans iſſue, living his 
father and uncle; the uncle ſhall have the land as heir to the ſon, and not 
the father, yet the father is neareſt of blood; becauſe of the maxim in law, 
That inheritances may lineally deſcend but not lineally aſcend; yet if the 
ſon in this caſe die without iflue, and his uncle enter into the land, as heir 
to the ſon, as by law he ought, and then dieth without iffue, living the 
father, the father ſhall have the land as heir to the uncle, and not as heir 
to his ſon ; for that he cometh to the land by collateral deſcent, and not by 
lineal aſcent. Tit. ſect. z. | ts | | 
2. Prochein coufin collateral inheritera, doth give a direction to the next 
couſin ; and therefore the father's brother and his poſterity ſhall inherit be- 
fore the grandfather's brother and his poſterity. Er ic de caeteris; for pro- 


pinguior excludit propinquum, &c. Co. Lit. 10. b. 


3. It is a maxim in law, That the next of the worthieft blood ſhall ever 


inberit: as the male and all deſcendible from him, before the female, and 
the female of the part of the father before the male or female of the part of 
the mother, &c. becauſe the female of the part of the father is of the wor- 
thieſt blood; and therefore among the males the eldeſt brother, and his po- 
ſterity, ſhall inherit lands in fee-fimple as heir before any younger brother, 
or any deſcending from him, becauſe according to Littleton he is pluis digne 
de 2 Qyod prius e dignius gi, et qui prior eſt tempore potior eſt jure. 
Co. Lit. 14. a. | | 
4. The reaſons of the common law, as ſaith lord Coke, are notable. 
Every one who is heir to another, aut eff haeres jure proprietatis, as the 
eldeſt ſon ſhall inherit ſole before all his brethren ; aut jure repracſentationis, 
* where 3 1 dies, 5 the father, his iſſue ſhall inherit before 
the younger ſon; for though the ſon fit magts mnquus, yet jurt 
repraeſentationis, the iſſue of the eldeſt bn Nall bert 0 — the 
perſon of bis father. And as Bracton ſays, jus proprietatis, that which: his 
wa had by birth-right deſcends to him jure propinguitatis, &c. 3 Co. 
40. b. 41. a. r 
5. See rule, Paſſeſia fratris, Gc. 


376. Proximws ſum egomet mihi. 


1. OO an executor hath preference before others; for that he cannot 

ſue himſelf, So an executor of an executor may retain (for le 
is in privity to the firſt teſtator, though not ſo of an. adminiſtrator); but where 
there is a ſurviving executor, the executor of the deceaſed executor may 


1 ; not 


0 2 0 e eee 
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not retain ; for he is not executor of the firſt teſtator ; and equity favours 
not retainers. Prec. Chan. 180, Yet, | ha 
2. If an executor ſue for the rejduum where he hath a legacy in the will, 
he ſhall pay coſts, Prec. Chan, 9a. F TY, | 

3. Relief amongſt executors. 8 Co. 136. Plow. Com. 184. Co. Lit. 
264. Tot. 150, 12 Cro. Ca. 373. Orpb. Leg. 71, 113. Swinb. 5th. 
part, fo. 7. 410 Edition. 5 Co, 29. Nelſ. 171, 410. 2 Vern, caſe 532. 
1 Chan. Ca. 200. Prec. Chan, 83. = 
4. Whether truſtee for next of kin. Prec. Chan. 92, 94, 82, 324; 
566. Nelſ. 177, 178, 351, 352. 1Pern. 473. 2 Vern. 648, Gilb. 
74, 75, 106, 184, 200, 208, 209. 1 Pe. Will. 7, 8, 9. 2 Ju. Eccl. 
48, Maſon and Hawkin's caſe, etiam fo 50. Selwin and Brown's caſe, 

5. Whether debt extinguiſhed by the obligee making the obligor executor. 


Co. Lit. 264. b. 8 Co. 136. Plow. Com. 184, 185. Salk. 153, 154. 


Tot. 150. 1 Vern, caſe 532, and Selwin and Brown's caſe ſupra, and 


Caſes there cited. 


377. Purchaſer, without notice, not bound to diſcover to his 
own hurt. 

| | | General fo, and rules. FRI 

1. 197992 one is obliged to give notice to another, it is thus, 


when the matter lieth more in the knowledge of the one than 


the other, and he cannot come to that knowledge but by his means; but 


when one knows as well as the other, neither is bound to give notice. 
3 Chan. Ca. 104. 


2. Regularly a purchaſer without notice ſhall not diſcovet any thing 


to hurt himſelf. 2 Chan. Ca. 73. | 


3. A parchaſer ſens notice may buy in any mortgage, ſtatute or other 


| incumbrance, and if he can defend Himſelf at law, equity will not go 


againſt him or hurt him; for equity will not diſarm a purchaſer :' and 
this rule in chancery is in maintenance of the common law, where the 
maxims, which refer to deſcents, diſcontinuance, non-claims and collateral 
warranties, are only the wiſe arts and inventions of the law, to protect and 
_ the poſſeſſion, and ſtrengthen the right of purchaſers, Sc. Prec. 

ieee | 3 
4. 80 lord — Talbot declared, if a purchaſer without notice ſell 
to another with notice, this is good; for faid his lordſhip, as it could not 


be impeached in the vendor's hands, being a purchaſer without notice, tho? 


the vendee has notice after, yet ſuch notice ſhall not hurt him; [and indeed 
to me it ſeems the ſame thing to the ſufferer, whether the purchaſer ſans 
notice keeps or ſells the g > and his fordhip further faid [and as I ap- 


pfrebend with juſt diſtinction! That where a purchaſer with notice, conveys 


to another without notice, the ſecond fale is vicious, becauſe of the former 


conveyance” being with notice, at Lineohi's Inn Hall, April 1736. S6 


that this reſolution over-rules the opinion of lord keeper in the caſe in Prec. Ch. 

51, 52. and ſurely with the greateſt equity; for according to lord keeper's 

oprnion, B. ſhould be in a better condition than A. from whom he purchaſed, 

which is unequal and unequitable. And again, the injured party who might a 
| recovere 


— 


: - 


 ogainſt equity only. | | 
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recovered againſt A.. the firſt purchaſer, as being a purchaſer with notice, is 
thereby defeated of this remedy, by the further tortious acts of one or more 
who notice of his title: ſo that by ſuch reſolution a wrong-doer ſhould 
be fill further advantaged of his own further wrong, which it is not, as J 
apprebend, poſſible equity ſhould endure ; as that would be to make equity coun- 

tenance fraud and oppreſſion; whilſt lord chancellor Talbot's opinion ſquares 
with the higheſt equity, namely, that A. who had notice, and all claiming un- 
der or deriving title from him, ſhould be concluded by his notice, whether 
the others have notice or not; for in ſuch caſe it muſt needs be right equity, 
that they be preciſely in the caſe of A. by whom. they claim, and not that 
they take benefit by his further wrong in paſſing away his eſtate, &c. 


Particular caſes. 


5. One purchaſeth of a truſtee with notice of the truſt, in ſuch caſe 
the purchaſer is truſtee to the firſt truſt, though he paid a conſideration ; 
quia participes criminis, conſentientes et agentes pari poena plectentur. Dolus et 
Jraus nemini patrocinetur, Elſ. Obſ. 94. Nelſ. 378, 379. 

6. References, 1 Chan. Ca. 34, 36, 2 247, 264, 267. Nell. 103, 
130, 137, 212, 166, 167, 409. 1 Chan. Ca. 264. 2 Chan, Ca: 205, 
208. Nelſ. 366, 367, 9. 2 Chan. Ca. 135, 136, 157. 3 Rep. Chan. 
28, 29. 2 Chan. Ca. 47, 264. Prec. Chan. 431. 2 Vent. 360. Gilb. 


111, 112, Cc. Prec. Chan. 108, 109, 1 59. 
e. Law and equity (hall prevail 


7. See rules, Nemo tenetur ſeipſum pr 


378. Quae incontinenti, vel certo fiunt in eſſe videntur. 


I. T* the diſſeiſee releaſe to the diſſeiſor, it cannot be defeated by inden- 
ture of defeazance made afterwards ; but at the time of the releaſe 
of feoffment, &c. the ſame may be defeated by indenture of defeazance; 
for * a maxim in law ; quae incontinenti fiunt in eſſe videntur. Co. Lit. 
236. b. | CE ee 
2. If a man ſue me in a proper court, and his ſuit be utterly without 
ground of truth, and that known to him, I may have an action ſur le caſe 
againſt him for the undue vexation and damages ſuſtained, though the ſuit 
was lawful, and as ſuch I cannot complain of it; or if you charge me with a 
crime, in a court no way capable, I may have this action: ſo if one ſue 
me in the ſpiritual court for a meer temporal cauſe. But if a man be im- 
priſoned upon a formal ſuit, and give bond to procure his enlargement, he 
ſhall not avoid it by dureſs ; for that it was lawful, though untruly procured, 
But in theſe and the like caſes, 1, The new action muſt not be brought be- 
fore the firſt determined. 2. There muſt not only be a thing done amils, 
but alſo damages either actually ſuſtained or inevitable. 1. As if a man 
forge a bond in my name, I may not have the action till I am ſued, &c. 
2. But if it were a recognizance, or fine, I may have deceit preſently be- 
fore execution; for quae incontinents vel certo fiunt in eſſe videntur, &c. 
Hob. 266, 267. Vue tout le caſe, excellent matter. ORD 


I 8 3279. Qua. 


FI Y —_—— 


YI —— OP 


379. Quaelibet conceſſio fortiſſume contra donatorem interpre- 


L TE in the premiſſes lands be letten, or a rent granted, the general in- 

I tendment is, that an eſtate for life paſſeth; but if the habendum li- 
mit the ſame for years or at will, the habendum qualifies the general intend- 
ment of the premiſſes; and the reaſon of this is, that it is a maxim of 


law, that every man's grant ſhall be taken, by conſtruction of law, moſt 


forcibly againſt himſelf. Quaelibet conceſſio fortiſime contra donatorem inter- 
pretanda eff, which is to be underſtood that no wrong be thereby done; 
for it is another maxim in law, Quod legis conſtructio non facit injuriam ; and 
therefore if tenant for life make a leaſe generally, this ſhall be taken, by 


- conſtruction of law, an eſtate for the life of the leſſor; for if it ſhould be 


a leaſe for the life of the leſſee, it ſhould be a wrong to him in the reverſi- 


on; and ſo it is, if tenant in tail make a leaſe generally, the law ſhall con- 
| true this to be ſuch a leaſe as he may lawfully make, and that is for the 


term of his own life; for if it ſhould be for the leſſee's life, it ſhould be 
a diſcontinuance ; and conſequently the eſtate which ſhould paſs by con- 
ſtruction of law ſhould work a wrong. Co. Lit. 183. a. b. ſee 42. 4. 
2. So if two jointenants grant a rent of 105. the grantee ſhall have a 
rent of 205. out of the lands. [ant | | 
3. See rules, Conſtructio legis non facit injuriam. Every man's deed or 


covenant to be taken moſt ſtrongly againſt himſelf. 


380. Quaelilet haereditas naturaliter quidem ad haeredes 


haereditabiliter deſcendit, nunquam quidem naturaliter 
aſcendit. 10 5 
EE rules, Inberitances may linealiy deſcend, but not aſcend. Pater, ma- 
ter et puer ſunt una caro. | | | Is 
3$1. Quae non valeant ſingula, junta juvant. 


*r, 1 a long length of time intervene, yet where there is 
J apparent fraud, equity will direct an open account, and this 


court will never lay down rules to confine themſelves in caſes of fraul. A 


deed of purchaſe, after a conſiderable length of time, was ſet aſide, there 
being circumſtances of fraud; ſo where undue advantage has been taken of 
young heirs. And the lord chancellor further declared, that where ſeveral groſs 
miſtakes: appear, thro the whole complexion of the cauſe, the court has 
taken them together, as evidence of the fraud, and that the party was im- 
poſed upon in other inſtances; eſpecially where (as in the principal caſe) 
great parts of the account conſiſt in bills of coſts, ſuch miſtakes ſhall im- 
peach the whole account; and here his lordſhip ſaid, the rule may be well 
applied, which has been ſo often uſed in other caſes, Et quae non valeant 
fingula, jundta juvant, Giffard and Vaux's caſe, before the lord chancellor, 
27 Feb. 1739. 0 | N 

4B | 2. Robert 
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* 2. Robert Bertley Freeman, being between 22 and 23 years of age, 
came acquainted with one Biſhop, a jockey, and bought of him, in the 
ſpace of 12 months, no leſs than 13 horſes the method of their dealing 
was not for more than one horſe at a time; but the plaintiff generally 
rid them hard, or it was at leaſt ſo pretended, and then growing tired of 
them, he uſed to ſell them back again to Biſhop, greatly under the value at 
which be bought them in; and he never, at any of bargains, paid any 
money down, but had the horſes on credit, and not only fo, but at the 
ſame time Biſop lent him alſo ready money; and then the plaintiff gave notes 
for the price: of the horſes and the ready money together; the horſes were all 
or moſt. at very extravagant prices, ſometimes 42 and ſometimes 40 guineas 
| each; yet it was ſworn in the cauſe, that theſe horſes were not, ſave two 
of them, ſold for more than their real value, and as to thoſe two, one of 
them was not ſold for above two guineas more than it was worth at a 
market price, and the. other not for more than 31. above his real value. 
Whilſt theſe dealings were carrying on, the plaintiff's father was alive, 
and had a good eſtate, and the plaintiff lived with his ſaid father, and had 
no preſent fortune, but only was intitled to ſome remainder or other ex- 

cy on his father's death; however the money amounting to 300 4. 
the plaintiff made the defendant a mortgage of ſuch intereſt as he had, 
whatever it was; but it was part of the agreement, that this mortgage ſhould 
be writ in a running hand, and that not by any attorney in the neighbour- 
hood, or other perſon acquainted with the parties. The plaintiff's preſent 
bill is for relief againſt this mortgage on payment of what is bone fide due 
for the horſes at their true value, and the money actually lent. And his lord- 
ſhip was pleaſed to declare, the plaintiff was well intitled to ſuch relief ; and 
his — 4 ſaid, as to the objection, that the preſent was not a caſe with- 
in the ordinary rules of the court of relieving young heirs againſt hard agree- 
ments; for that here the plaintiff had an eſtate expectant on the death of 
his father; his lordſhip obſerved, that circumſtance would make no difference; 
for that the court in theſe caſes, doth not enter into inquiries of that fort ; 
what they regard is, that the heir is ſuch an one as in bis father's life-time 
had no proper fubjiſtence but from his father, and where in ſuch caſes the court 
have found that advantages have been taken of the difficulties the young heir 
lay under, in moſt of theſe inſtances they have relieved. In the preſent caſe, 
his lordſhip obſerved, at the time theſe dealings were carrying on, the plain- 
tiff was no more than two or three and twenty years of age ; and that the 
reaſon acknowledged by the defendant himſelf, for truſting the plaintiff 
was, for that his father had a good eſtate ; that the plaintiff himſelf was 
ſo intitled to an expectancy as aforeſaid, and that he was a favourite with 
his mother. Befides his lordſhip obſerved; that abſtracted from theſe cir- 
cumſtances, the nature of the tranſaction ſpeaks a fraud; here is a young 
gentleman entering into bargains with the defendant for horſes: his lord- 
ſhip further obſerved, that it had been ſaid, equity will not ſet afide every 
contract of this ſort, where a bargain is to give a little more for a horſe 
than he is worth; and true it is, that if this had been a contract for a 
ſingle horſe, though the price agreed for was more than he was worth, a 
court. of equity would not interfere and reſcind the bargain. But what is 
the nature of the preſent dealing? Here are thirteen horſes bought in 12 
months time; and moſt of them at very high prices, 42 guineas — 
TRE. 2 5 tra 


— }wl. 


ſtand as a ſecurity for what was really due on ac 


WW nd in} * 
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NEFF? for ſome of them, 40 for others, three of them are reſold to the 
defendant at much lower prices than they were bought in at: Tranſactions 
of this kind, is rather a trading in the way of horſes than any thing elſe; 
the defendant too has not dealt with the plaintiff in the common way of 
ſelling horſes, by taking ready money, but upon credit, and at the fame __ 
time of theſe contracts for theſe horſes, money is taken care to be lent. 
This his lordſhip took notice was a common way of drawing young perſons 


in to ſupply their extravagances; and another circumſtance, giving ground 


relief in this caſe, is, that here is a mortgage given for 300/, and at 
the time the mortgage was made, there is no proof that any account was 
ſtated; no particular proof is there of what ſums of money were really 
lent ; "ond befides his lordſhip further. obſerved, that there was a circumſtance 
of an intended concealment ; the mortgage was to be writ in a running hand, 


and notby any attorney in the neighbourhood, &c. and why was it to be 


writ in a running hand, &c. if a concealment was not deſigned ? For 
theſe reaſons his lordſhip was of opinion, that the mortgage ſhould only 


nt of the money lent, 
and what was due for the horſes; and to aſcertain what was due for the 


| horſes, the defendant was at liberty to bring his quantum meruit. Decreed 


accordant. Freeman and Biſhop s Caſe, before lord chancellor, 28 April I 749. 
3 $2. Q Junt minoris culpae, ſont "—_ infamiae. 


General. 
8 UCH may not be witneſſes, or joined of a a Jury, who « are inf 
mous. EY | 
Particular caſes. 


2, POR one attainted of a falfe verdict or of conſpiracy at "UP ſuit of the 
king, or convicted of perjury, or of a praemumire, or of forgery, ſur le Stat. 
5 Eliz. cap. 14. and not upon Stat. 1 H. 5. cap. 3. or convicted of felony, 

loſt his ears or ſtood upon the — or tumbrel, or been 
— £9 or the like; whereby they became infamous for ſome offence. 


WM funt minoris culpar, fant majoris infamiae. Co. Lit. 6. a. 


3. If a champion in a writ of right become recreant, he thereby loſeth 
liberam legem, and becomes infamous, and cannot be a witneſs. Co. Lit. 
CRE x 


8: news duo jura concurrunt in una perſona, ae uum 
* A; ac # 7 eſſent in diverſo. K. - 


General. 


1. HE ſtatute 21 H. 8. Of Faculties, was always conſtrued trictly 


againſt non-reſidence and pluralities, as 2 very as to 
the ſervice of God, and the inſtruction of his people. 


Particular 4. 


2. And therefore if a biſhop be tranſlated to an archbiſhoprick, or a 
baron created an earl, now he hath both dignities, as quando duo jura con- 
currunt in una belle aeguum of ac fi eſſent in I 1 et within this 

act 


* * 5 
r n 


— __ » 


— 
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act he may not have but as an archbiſhop or an earl; for though he has ſeveral 
 dignities, yet he is but one and the ſame perſon, to whom the attendance 
and ſervice is to be done: ſo if a baron be made a knight of the garter, 
or warden of the cinque ports, he ſhall have but three chaplains in all, ef 
fic de fimilibus; quod fuit conceſſum, quia difficile ut unus homo vicem duo- 
rum ſuſtineat. But it was argued and reſolved in the principal caſe, that Carmel 
being retained by lady Montagle, before her coverture, might yet take a 
| ſeeond living after her ladyſhip's marriage, within the letter and meaning 
of the ſaid act; for without queſtion his retainer was not determined or 
countermanded by the ſaid marriage, though her huſband: was a lord 
and peer of parliament, and ſo might retain chaplains, Sc. 4. Co. 118. 4. 

3. See rules, No conſtruction can be too liberal to make parſons refide, 

In aequali jure melior eft conditio poſſidentis, E 


384. Quando aliquid prohibetur ex direcko, prohibetur t 
per obliquum. . 


; . far condition that the feoffee ſhall not alien to ſuch an one, 
naming him, is good; therefore if the feoffee infeoff F. N. of in- 
tent and purpoſe that he infeoff the party prohibited, this is a breach of 
the condition. Co. Lit. 223. But if the condition had been general, that he 
ſhould not alien, ſuch condition had been void; as againſt the rule, That per: 
petuities are odious, and againſt the general good. 


* 


3 85. Quando jus domini regis et ſabditi concurrunt, jus regis 
praeferri debet. | 


B 


4 Tf a man hold lands of the king by knight ſervice in capite, and other 
I lands of other lords, and dieth, his heir within age, the king ſhall 
have the wardſhip of all the lands by his prerogative, &c. Co. Lit. 77. a. 
Y 2. And the king, by his prerogative, ſhall not only have ſuch lands and 
22 tenements which (as hath been ſaid) the heir of his tenant by knight ſervice 
zn capite holdeth of other, but ſuch inheritances alſo as are not holden at 
all of any, as rent-charges, rent-ſeck, fairs, markets, warrens, annuities, 


and the like, Cc. Co. Lit. 77.6. 78. a. 
386.: Quando lex aliquid alicui concedit, concedere videtur f 
et ia, ſine quo res ipſa eſſe non poteſt. * 
eee : 
1. IF leſſee at will ſow the land, and the leſſor, after the corn ſown, . 
| and before it is ripe and cut, put him out, the leſſee ſhall have the , 
corn and free entry, egreſs and regreſs to cut and carry away the corn; X 
| becauſe he knew not at what time the leflor would enter upon him; aliter li 
of tenant for years, for there the leſſor or reverſioner ſhall have the corn, | 
for he knew when his term muſt end. Lit. ſect. 68, For when the law 4. 
doth give any thing to any man, it giveth alſo, impliedly, whatſoever is by 
4 


neceſſary for the taking and enjoying of the ſame. Quando lex _ 
| _ OR 8 5 alicui 
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alicui concedit, &c. And the law in this caſe driveth him not to an action 
for the corn, but giveth him a ſpeedy. remedy ; to enter into the land, and 
to take and carry it away, yet the law driveth or compelleth him not to 
carry it away at once, or before it be ready: but the law giveth all that 
which is convenient, (viz.) free entry, egreſs, and regreſs, as much as is 
neceſſary; and if he be diſturbed of this way, he may have his action up- 
on the caſe; and recover damages ; for where the law giveth any thing, it 
giveth alſo a remedy for the ſame. Co. Lit. 56. a. | 

2. Treſpaſs upon demurrer, the caſe was, That one {ſells lands and, after- 
wards the vendee, by reaſon thereof, claims a way over the plaintiff's land, 
there being no other convenient way adjoining ; and whether this were a law- 
ful claim, was the queſtion? and reſolved without argument, that the way 
remained, and that he might well juſtify the uſing thereof, becauſe it is a 
thing of neceſſity; for otherwiſe he could not have any profit of his lands: 
et e converſo, if a man hath four cloſes lying together, and ſells three of 
them, [reſerving a middle cloſe, and hath not any way thereto, but through 
one of thoſe which he ſold, though he reſerved not any way, yet he ſhall 
have it as reſerved to him by law; and therefore it is not any extinguiſh- 
ment of the way by having both lands : wherefore it was adjudged accord- 
ingly for the plaintiff, Cro Ja. 170. | 

3. References, Co. Lit. 56, 153.4. Cro. Fa. 189, 190. Noy 123. 

4. See rule, Boni judicis eft lites dirimere, &c. 


387. Quando plus fit quam fieri debet, videtur etiam illud 
fieri quod faciendum eft. 


EE the rule, Omne majus continet in ſe minus. In majore ſumma conti- 
netur minor, | | | 


388. Qui ex damnato coitu naſcuntur inter liberos non com- 
putentur, &c. 


1. OIR Barth. Shower moved for a prohibition to the eccleſiaſtical court, 
to ſtay proceedings there againſt a man for marrying his ſiſter's baſtard 
daughter ; but it was denied; for the court muſt judge what is God's law, 
being mentioned in an act of parliament, (viz.) 32 H. 8. and by God's law 
there, is meant the Levitical law, which prohibits marriage with a man's 
ſiſter's daughter, The children of a concubine among the Hebrews were 
not illegitimate, Baſtards are by particular conſtitutions and laws deprived 
of the privilege of children. Qui ex damnato coitu naſcuntur inter liberos 
non computentur, &c. yet the reaſon of the prohibition ſeems yet to remain, 
if there be any morality in the law, tis as morally unlawful to marry a 
baſtard iſſue as legitimate iſſue. It muſt be ſanguinis naturalis, and not lega- 
tis, or civilis, elſe a woman might marry her baſtard ſon, &c. Comb, 3 56. 
2. References, Brac. lib. 2. c. 29. lib. 5. c. 19. Glanv. hb. 7. c. 1. fo. 
44.6. Brit. c. 119. Lit. ſect. 3. 188. 401. Co. Lit. 7. 11, 123, 213, 
237, 243, 244. 3 Co. 40. 5 Co. De Jure Regis Eccl. ꝙ a. Vaugh. Har- 
riſon's caſe, alſo Hill's caſe. Hal. Anal. * Mo. 907. 4 Co. 29. 6 Co. 22. 
5 | 4 | Fitz. 
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Fitz. Abr. tit. Baſtard. Stat. 20 H. 3. 1 H. 6. 3. 32 H. 8. c. 
28. Bro. Abr. tit. Baſtard, Tryal, Viſne. Skin. 45 5. " Raft. 
Ent. Baſtardy, fo. 104. Stat. 9 H. 6. c. 11. Kitch. 64. & Stud. 
lib. 2. c. 5. Dy. 369. Da. 51, &c. Comb. 360. Can. 106, 107, 108. 
4 Inſt. 339. 2 Ju. Eccl. Caſe Sampſon et U. verſus Cooke. 

3. Rules, Children are de ſanguine patris, &c. Pater eft quem nuptiae 
demonſtrant. Pater et mater et puer ſunt una caro. | 

| | mY 


389. Quid ſit jus, et in 2 


fre. 


R ULE, Law will not ſuffer wrong. 


retinendi. 


390. Qui non habet poreflatem alienandi, habet neceſſtatem 


9 Hob. 336. 2 Ro. Ab. 722. p. 19. S. & 


391. Quicquid ſolvitur, ſolvitur ſecundum modumſ olventis, 
PENS. General and rules. 


1. Y Uicquid folvitur, ſolvitur ſecundum modum ſolventis. 1 Ch. Ca. 106. 
2 2 Vern. 606. 6 
2. But according to this rule, the party paying muſt then expreſs it upon 
what account he pays it; for a declaration of that ſort afterwards will not 
do it: neither will an entry in his book, that the payment was on ſuch par- 
ticular account, ſerve the purpoſe; but it muſt be a declaration on the pay- 
ment only, that can apply it. 1 Ch. Ca. 106. | | 
3. The creditor may chuſe to which debt he will apply the payment. 
2 Ch. Ca. 84. | PE. | 
4. But where the payment was on account of both debts, it ſhall be 
proportioned ratably. 2 Ch. Ca. 84. 


5. And if the payment be general, then the application is in the party 


who receives. 2 Vern. 606, 607. 


Particular caſes. > 
6. A man owes money on mortgage and ſimple contract to the ſame 
perſon, and pays ſome money without ſaying on what account, it ſhall be 
taken to be towards diſcharge of the mortgage ; becauſe it is natural to ſuppoſe 
a man would rather chuſe to pay off the money for which he was to pay 
Intereſt, than the other for which none was payable. 1 Vern. 24. Ruaere 
fur ceſt caſe. 
7. P. became bound as ſecurity for F. S. to R. S. and F. S. owed a fur- 
ther debt on ſimple contract. J. S. and R. S. came to an account for all 
monies owing to R. S. and there being due to R. S. on the foot of the 5 
| I | => coun 


conſiſtat injuria, leis eſt de- 


„* n 


— 
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count 85/. F. S. makes a bill of ſale towards ſatisfaction of the whole debt. 
Mr. Solicitor infiſted, that it ſhould firſt go in diſcharge of the debt on fim- 
ple contract; for the bill of fale is mentioned to be ſecurity, and there is no 
proof it was to goin diſcharge of the bond, before that on ſimple contract; 
but as the account was taken together, it was to go in diſcharge of both in 
proportion, and ſo decreed. © But Mr. Solicitor was ſtrong in his opinion 
againſt the decree, | 1 Fern. 34, 335. 22 A.; 

8. The defendant was indebted to the plaintiff on articles under hand and 
ſeal, as alſo on ſimple contract, on a running account, and made ſeveral pay- 
ments of ſums in groſs, and entered them in his own books as paid on account 
of what was due on the articles. Lord Chancellor : Though the rule be, 
Quicquid ſolvitur, ſolvitur Teen modum ſolutionis; yet that is to be undet- 
ſtood when at the time of payment he declares on what account he pays it. 
But if the payment be general, then the application is in the party who 
receives, and the entries in the defendant's books are not ſufficient to make 
the application. 2 Vern. 606, 607. See the two next foregoing caſes, and 
quaere, tho this, I conceive, is the more equitable reſolution, that where the 

ment is general, the application ſhould be in the receiver; for elſe the payer 
might defer the debt which carries intereſt, and ſo eaſe himſelf of that charge 
againſt both the intereſt, and intention of the debtee ; and beſides, this reſolution, 
according to my apprehenfion, ſquares with the rule, That every man's act is 
to be conſtrued moſt ſtrongly againſt the actor. _ 
9. A ſcrivener at requeſt put out 507. for the defendant, and took the 
plaintiff's bond, and three months after delivered it to the defendant;' the 
plaintiff all along paid the intereſt to the ſcrivener. In about 5 years time 
the ſcrivener called in the principal, and the plaintiff paid him 30 J. of it, 
and the ſcrivener not having the bond, gave him a receipt for the 30 J. in 
part. This was a void payment; for the plaintiff eught to have ſeen the 
money indorſed, beſides the plaintiff knew whoſe money it was ; the re- 
ceipt being for the uſe of the defendant, and many precedents were cited 
to the purpoſe. 1 Vern. 150, 151. See 2 Ch. Ca. 226, 227, Pre. Ch. 
209. Nelſ. 441. 1 Ch. Ca. 93, 94, 111. 2 Ch. Ca. 177, 178. 

10. References, 1 Fern. 57, 122. S. C. Nel. 84, 85. Pre. Cha. 
178. Barn. 83, 128, 189, 321, 322. Nel. 89, 90. 


392. Qui facit per alium facit per ſe. 

f. IF the maſter command his ſervant to go to the land, and there to 
make claim to avoid a deſcent, and the ſervant do all which he re- 
| ceived in command, and which his maſter might do; there it is as ſufficient 
as if he had done it himſelf, for gui per alium faoit, per ſeipſum facere 
videtur. Co, Lit. 2 58. a. | | 

2. See rules, Qui per alium facit, &c. Acceſſorium ſequitur principale. Ne- 
mo poteſt plus juris ad alium transferre, &c. Treſpaſs none to have, but 
who hath actual poſſeſſion. 8 5 | 


393. Qui 
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3 0 3. Qui habet juriſdidtionem abſolvendi, habet juriſdicti- 
onem ligandi. + 


I. B Y common intendment a biſhop hath ordinary juriſdiction of all 

| eccleſiaſtical cauſes, within his dioceſe. Dad. 44. 4. 

2. Holt lord chief juſtice held an archbiſhop had power over his ſuf- 
fragans, and might deprive : That: biſhops are co-ordinate, or pares, jure 
divino; but not jure no, otherwiſe their inſtitution would be to no 
end: and as to their peerage, it was by reaſon of their barony : That ſeveral 
abbots ſat in the houſe of peers in former times, and it might as well be pre- 
tended they were exempted, and therefore could not be deprived : That by 
the common law the archbiſhop hath a metropolitical juriſdiction, and 
archbiſhops are over biſhops, as biſhops are over the other clergy : That his 
power was diminiſhed and uſurped upon by the pope, but is reſtored to its 
extent by the ſtatute H. 8. That by allowing his power to viſit, all is ad- 
mitted ; for he who may viſit may deprive as well as cenſure ; theſe being 
but ſeveral degrees of puniſhment. By 26 H. 8. and 1 Eliz. c. 1. the on- 
ly power given to ecclefiaſtical courts was to viſit, without one word of 
deprivation ; yet they were always allowed a power to deprive. From the 
time of H. 2. until H. 8. there hardly is an inſtance of deprivation of a 
biſhop; and it is true, that before 17 Ca. 1. c. 11. confirmed by 13 Ca. 2. 
which takes away the court of high commiſſion, inſtituted by queen Eliz. 
the deprivations that are of biſhops, are by the court of eccleſiaſtical com- 
miſſions ; but the reaſon thereof was only, as that was the eaſier and ſhorter 
way, but it cannot be queſtioned, but a biſhop may be deprived for dilapi- 
dations. 2 H. 4. 3. Godb. 259, 3 Bulſt. 158, 279. 1 Ro. 86. Mo, 
917. And it is as plain, the law takes no notice of any other who can 
deprive him. If iflue be, whether a parſon be deprived or not? the court 
muſt write to the biſhop; and if it be whether a biſhop be deprived or 
not? they muſt write to the archbiſhop of Canterbury, &c. Salk. and 


Fareſl. Watſon, biſhop of St. David's caſe, who was deprived for ſimony 


and other crimes. 2 Ju. Eccl. 365, &c. the ſame caſe at full. See 12 
Co. 60. 7 


394. Qui haeret in litera haeret in cortice. 


E E rules, Apices juris non ſunt jura. Equity will not aid new inven- 


tions, &c. Law hath always ſuppreſſed new and ſubtile inventions in 
derogation of the common law. 


395. Quilibet poteſt renunciare fur pro ſe introducto. 


| 8 EE rule, Alienatio licet probibeatur, GS. 
| | 5 | 


396. Qui 


* 


* 


396. Qui per alium facit, per ſeipſum facere videtur. 


1. YX.7 HERE a corporation paſſes an intereſt, the common law will 
not ſuffer the members of the corporation to give their aſſent, 


by proctors or ſubſtitutes. Da. 47. 6. 


2. The major part of ſuch corporation muſt conſent to all acts to bind 


their corporation, by the rules both of common and canon law. Dav. 


47: # 48-4 n . 

3. Treſpaſs for taking an hundred ſheep apud Melton Mowbray in regia 
via ibidem; the defendant to all beſides one, pleaded not guilty, and guoad 
that he pleaded, that the lord Berkley was ſeiſed of the manor of Melton 
Mawbray in Melton M. aforeſaid, and that he and all thoſe, &c. had 


uſed from time to time, whereof, &c; to have toll, viz. 2 d. for every 


20 ſheep of any ſtranger, brought or driven per et trans the ſaid vill by any 
ſtranger ; and if he were denied by any ſtranger driving them per et trans 
the ſaid vill, then they had uſed, time whereof, &c.. to diſtrain for the 
ſaid toll one ſheep ſo driven; and alledgeth in facto, that 220 ſheep 
of the plaintiff's, being a ſtranger, and not inhabiting there, were driven 


by one Ludfield per et trans the ſaid vill, by the plaintiff's command, and 


becauſe he refuſed to pay this toll, he that one ſheep cepit ef abduxit, and 
detained till the toll was paid. Et hoc, &c. On demurrer, inter alia, it 
was moved that this plea was not good for the manner of pleading ; 1ſt, be- 
cauſe the cuſtom is alledged to be, That if the ſheep of any foreigner be dri- 
ven through, a toll ſhall be paid; and if it be denied by any foreigner who 
drives them through, that a diſtreſs may be taken; and it is not averred, 
that he who drove them through was a foreigner, but only that the maſter 
was a foreigner. Sed non allocatur ; for the driving of the ſervant is the 
driving of the maſter, and if he be a foreigner, that ſufficeth. Cro. Eliz. 

10. WH: | | 
l 4. A dean may not confirm a grant, or affix the chapter ſeal by proctor; 


for he, being meerly a ſtranger to the chapter, is not capable of ſuch pro- 


curation; and therefore all that he hath done is void by the rules both of 
common and canon law. The rule of canon law is, Abſens non poteſt de- 
mandare votum ſuum, niſi uni de capitulo. Inſt. Jur. Can. lib. 1. cap. 
Electionibus. Another is, Oportet quod procurator ſemper inſtitutus fit de 
collegio ; and a third, Votum dari non poteſt per literas : and the rule of the 
common law is agreeable to the canon law in this point; for in the high 
court of parliament the barons may give their votes by procuracy or proxy, 
but their proctor muſt be a baron, and a member of the ſame houſe; for 
a ſtranger is not capable of ſuch proxy. Da: 47. a. b. 

5. The 11 H. 4. fo. 84. upon a compoſition for tithes, a parſon granted 
an annuity to the abbot of Battel, which grant was confirmed by the biſhop, 
dean and chapter, being patrons ; and it appeared, by»the deed of confirma- 
tion, that the dean was abſent, and did not put his ſeal to it, but the 
chaunter was his commiſſary, and put the, ſeal for him; and there it was 
held, that though the dean might have a preſident or commiſſary, for 
the exerciſe of his ſpiritual juriſdiction, yet ſuch commiſſary may not charge 
the poſſeſſions of the church. Da. 47.6. 1853 ahh es 
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6 Cuſtom hath eſtabliſhed and ſo fixed the eſtate of the copyholder, 
that by the, ſeverance of the inheritahce from the copyhold of the manor. 
does not deſtroy it ; for as the lord himſelf could not ouſt the copyholder, 


no more may any other claiming under him do it; for nemo poteft plus juris 


ad alium transferre, quam ipſe habet, Et quod per me non nec per ali- 

um. 4 Co. 24. a. . | | 
7. References, 2 Mod. Ca. 1953 198. G. Lit. 2 58. 4. 8 
8. Rules, Nemo poteſt plus juris ad alium transferre, quam ipſe habet. 


Treſpaſs none to bave, but be who hath actual poſſeſſion. Qui farit per alium 


facit per ſe. Acceſſorium ſequitur principale. Plea ſhall be taken moſt firong- 
ly againſt him who pleadeth it. Every man's deed or covenant to be taken 
mot frongly againſt himſelf, ke. r 


377. Qui prior eft tempore, potior eft jure. 

1. BY the ſtatute of Faculties it is, that every counteſe, being a+ widow, 
may have two chaplains, whereof every one may purchaſe licence 
or diſpenſation ; then when ſhe hath retained two, the ftatute is executed, 
for ſhe may not have more than two capable of diſpenſations ; and the re- 
tainer of a third may not deveſt the capacity of diſpenſation which was 
veſted in the firſt-two by their retainer ; and though a counteſs might have 
as many Chaplains as ſhe would at common law, yet ſhe may not have 
more than two capable of diſpenſation by the ſtatute ; and reaſon demands 
that he who has ſerved longeſt ſhould be firſt preferred, Et qui prior eff 

tempore, potior oft jure. 4 Co. 89. b. go. Aa. | os, Wks 
2. All the court ; that though an earl or baron, by the ſtatute, 
may have but two chaplaius, capable of- pluralities or two benefices; yet 
he may retain. as many chaplains as he pleaſeth; but the firſt two are only 
the ſtatutable chaplains to bave the privilege by the retainer, which ſhall 
not be taken from them ſo long as they remain chaplains, nor any ſubſe- 
quent retainer prevent them. Cro. Eliza. 839. Nui prior eft tempore potior 
e jure. And à retainer is good without patent, by bare 2 Mo. 
277. Ruaere far le caſe Whitcombe and Hickford, rn Je Common Pleas 
de Exchequer, anno 35 or -46-Eliz. | ein F ane ee 
3. References, Co. Lit. 14. a. Prec. Chan. 1 59. 


4. Rule, Propinquior excludit propinquum, Ec. 
398. Qu ſemel malus ſemper praęſumitur eſe malus in eodem 


i. _— for words, ſaying of a merchant, be Fame 4 broken 
merchant from Hamborough, held actionable; and not like the 
caſe here one faid of a merchant, That he was a poor man within theſe 
ſeven years; or of a workman, That he was '# weak wwerknian, and bad 
but little ſtill within theſe few years, where action lieth hot; for thit he 


may be a rich man, or a good workman at the tithe of the ſpeaking; - 
and there they do not charge him with any crime, and by intendment it 


may have a good conſtruction; but here he chargeth him with having been 
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once broken, Et qui ſemel malus ſemper praefumitur efſe malus in W 
4 or at leaſt 2 have an inclination thereto, &c. Cro. Ca. 317, 
8. | | 5 9 g | 
* References, 4 Co. Action de Slander. Jo. 321. Hut. 125. 
3. Rule, Qyae ſunt minoris culpae, ſunt majors infamiae. 


399. Qui ſentit commodum, fentire debet et onus. 55 


1. IF an eſtate be made by indenture to one for life; remainder to another 

: in fee, ſur condition, &c. if the tenant for life hath ſealed and die, 
and he in remainder enter, he is bound to perform all the conditions com- 
priſed in the indenture, as the tenant for life ought to have done in his life- 
time, and yet he in the remainder never ſealed any part of the indenture; 
but the caſe is, for 'that in as much as he entered and agreed to have the 
lands by force of the indenture, he is bound to perform the conditions 
within the ſame indenture, if he will have the land, &c. Lit. ef, 
* Aver le terre, &c. here is implied an antient maxim of the law, viz, 
Nui ſentit commodum, Cc. et tranſit terra cum onere. Co. Lit. 231. a. 

3. Though he in remainder be no party to the deed, yet when he 
entereth, and agreeth to have the land, by force of the indenture he is bound 
to perform the conditions contained in the indenture, Sc. Co. Lit. 230. ö. 
231. a. dl. 7 4 | | 
= If A. by deed indented between him and B. letteth lands to B. for 

life ; remainder to C. in fee, reſerving a rent; tenant for life dieth, he in 
| remainder entereth into the land; he ſhall be bound to pay the rent, for 
the cauſe and reaſon yielded before by Littleton. Co. Lit. 231. a. 

5. In the king's bench between the dean and chapter of Windſor and 
Hyde, the caſe was this; A man leaſed an houſe by indenture for years, 
the leſſee for him and his heirs covenants and grants with the leſſor, to re- 
pair the houſe at all times neceſſary; the leſſee aſſigns to Hyde, who ſuffers 

it to run to decay; the leſſor brings his action of covenant againſt the aſ- 
ſignee; and it was adjudged by lord chief juſtice Pophom and all the court, 
that covenant lay, though the leſſee had not covenanted for his affigns ; for 
a covenant which extends to the ſupport of the matter demiſed, is 
modo a t to it, and ſhall run with it, and in reſpect that the 
leſſee taken L him to bear the charges of repairs, the yearly rent 
reſerved was the leſs, which turned to the benefi - 7 aſſignee, Et qui 
ſentit commodum, Se. 5 Co. 24. 2, n 
6. The ſole queſtion of difficulty was, Whether an action lieth againſt 
r for covenant broken, he being not named in the covenant ? 
an 
againſt 


lt... 


„ —T 


To 43 a, A A. na 


And Tanfield for the plaintiff in error, moved it lay not; for covenant lies 
not the executor of covenantor, not being named, as 48 E. 3. 2. and 
Dy. 114. 4 multo forters it lieth not againſt the aſſignee, not being named; 
as old Nat. Breu. 102. is; but if it be covenanted for him and his 
it is otherwiſe ; as 25 H. 8. Bro. Cov. 32. wherefore, &c. Bat = 
Chnch and Fenner, (abſente Gaudy) held clearly, that an action of covenant 
lies againſt an aflignee in this caſe, though not named; for a covenant, which 
runs and reſts with the lands, lies for or againſt the aſſignees, at the com- 
mon law; guia tranfit terra cum onere, though the aſſignee be not named — 
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the covenant, and covenant lies againſt an executor in every caſe, though 
not named, unleſs-it be ſuch a covenant, as is to be performed by the perſon 
of the teſtator, which they cannot perform wherefore the Jagen was af- 
firmed. Gro: Eliz. $623" $54,\. * 

7. Leſſee for years covenants to repair the deals during the term; this 
{ball bind all others, as a thing which is appurtenant and runs with the 
land, into. whoſeſoever bands, &c. as well thoſe who come in by act of law, 


as by act of the party; for it is all one in regard to the leſſor; and if the | 


law ſhould be otherwiſe he might be injured ; and reaſon requires that they, 
who take benefit of ſuch covenants as the leflor made with the leſſee, on 


the other hand ſhould be bound by ſuch covenants as the hem with 8 


the leſſor. 5 Co. 17.6. 


8. References, 5 Co. 16. 7 Co. 39. 3. Cro. Elix. 552, 5 5. 2 of. | 


489. Cro. Ca. 221, 222. Cro. Ja. 125. Cro. Eliz. 383. Lutw. 363, 
1368. 4 E. 3.3: Dal. 4, 47, 83, 101. 1 Ro. Abr. 521, 522, 915. 
2 Ro. Abr. 743, 744. 2 Ii. 2g8. Lit. Bro. 16. 6. Godb. 70. Thel. 
34. Mo. 179. Bel. 16. 5. Hob. 176. 3 Co. 361. I 27. Poph, 
yr 1 15 28 Dy. 262. Comb. 185. 186. * 


* i 


400. Qui ſentir onus entire debet et — 


M Aking of one to be parſon, is making him owner of the ſſeſ 
85 ſions of the parſonage. And he who is made abbot hath there- 
with the poſſeflions of the abbey; for the ſpiritual office draws with it a 
right to have the poſſeſſions belonging to the office, So the making a body 


ſpiritual to be perpetual parſon, is not preciſely a grant of the glebe and 


tithes; but yet as ſuch body is parſon they may intermeddle with the glebe 
and tithes, as things annexed to e ie: of m_ Plow. . 500. 4. ö. 


—- Reference, Salk: en | 
| 3. Nai Oo e 7 2 . ee E 


or! Qui rote et debet verare uber. | 
＋2 E plaintiff having a leaſe of certain mills for 12 years, l 


was near expired; the leſſor, upon his marriage, makes a ſettlement 


| of: them, to the aſe 6 of himſelf for life, then to the firſt and other ſons of 
the marriage in tail male, remainder to his own right heirs. Afterwards the 
plaintiff takes a new leaſe of theſe mills from the original leffor for 30 years, 
and lays out 2800 J. in new building and improving them.; the defendant. 
was the eldeſt ſon of the leſſor, and during 2 time the plaintiff was ma- 
king the improvements, went to his iter and told him he had no power to 
make any fuch leaſe ; that after his, the father's death, the eſtate would be 
his, the fon's, but never acquainted the plaintiff with that, nor of the ſet- 
tlement made on his father's marriage ; but on the contrary writ to the 
plaintiff to take care to keep one of his mills, in particular, in repair: 
then the father dies, and the ſon recovers in ejectment agai inſt the leſſee, 
who theteppon brought this bill to be quieted in the often, during the 
refidue of the leaſe, for that the defendant was fully acquainted with the 
circuinſtances of the leaſe, and knew his father had no power to make it, 
"ad 1 dever forbid or cautioned the. plaintiff from going on with the re- 
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pairs, but on the contrary, ſtood by, and encouraged him in the proceed- 
ings therein; and ſo the plaintiff had a decree to hold during the reſidue 
of his term; for though the defendant was not privy to the making this 
leaſe, but that was only the fraud of the father, yet he being to have the 
eſtate after his father's death, and taking notice thereof to his father, and 
that he had no power to make ſuch a leaſe, and yet ſuffering the plaintiff 
to go on in the repairs of the premiſſes, with a deſign to reap the whole 
benefit thereof when his father was dead, was ſuch a fraud and practice in 
him, as ought to be diſcountenanced in this court; for qui tacet conſentire 
videtur; et qui poteſt et debet vetare jubet. And it was decreed that the 
plaintiff ſhould enjoy during the reſidue of his leaſe. Gilb. 85. 

2. Reference, 2 Lev. 152. SES | 

* Rules, Wherever there is ſuppreſſio veri, &c. Particeps criminis not 
to | 


relieved, and the other rules there referred to. 


402. Qui tacet conſentire videtur. 
1. D Eferences, 2 Lev. 152. Gill. 2 | 


2. Rules, Wherever there is ſuppreſſio ors, Sc. Nui bote et 
debet vetare jubet. FOO Prue n * 


403. Quod ab initio non valet, tractu temporis non con- 
| 3 . valeſcet. | | | | 


I, TE an infant or feme covert make their will, and publiſh it, and after 
die, of full age or ſole, yet the will is void. H. Ley 4. 6. 

2. If the huſband make a feoffment in fee to the uſe of A. for his life, 
and after to the uſe of His wife for her jointure, this is not within the act of 
27 H. 8. of jointures, though AH. die, living the huſband ; for in this and 
other like caſes, as they were out of the act at firſt, as being uncertain, 
whether the eſtate of the wife ſhould commence and take effect immediately 

upon the death of the huſband, as it ought by the act, no ſubſequent act 


\ 


ich may make them within the act; for quod ab initio non valet, tractu tem- 
ent fe. voris non convaleſcet ; et quae malo ſunt inchoata principio vix eff ut bono 
g of peragantur exitu, and therefore in all thoſe caſes, though the wife do at- 


tain to them and actually enter, and take the profits, yet ſhe ſhall have 
_ dower in the reſt ; for if the ſaid act does not bar her, the common-law 
does not conclude her, in ſuch caſe, of her dower, &c. 4 Co. 2. 6. 

3. By lord chancellor Fefferies, as the bargain was unrighteous at firſt, 
nothing happening after could make it better. 1 Vern. 167, Sc. ſee The 
7 c b. 40. 90. 11 0 
4. References, 5 C. 3. 4. 8 Co. 135. 5 Co. 23. 6. 4 Co. 90. 11 Ca. 
Dy. 246. 6. 312. Cro. Eliz. „ Its UT 277, 678. Ro. Abr. 
239. Dal. 48. 6. Fi. Ley 4. 6. Da. 32.4. 1 Mod. 200. ws EE 
5. Rules, Haeres eft eadem perſona cum anteceſſore. Actus legitimt non 
recipiunt modum, caſe 3. In aeguali jure melior eft conditio poſpdentis, 


- 
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2. cee mile Penprcus vers non futt probanide.. 
405. uot c contra Aren ft, pro o infeeto aalen. 


1.0 Eferences, Co in 200. 3 0. 74. 4 Co. 31. rents 
2. Rules, Mir valet impedimentun, quid « de jure non ſortitur — 
Quod ab initio non valet, &c. 


| 406. Nl ef ex „ id eft jim, quo ab inj 5 * 


Ser . Law wil r 


407. Nd neceſſiras cogit defendit. 


* conceive 7 chunnot, more 10 the bene benefit of thoſe for when ep ſheets 
are more immediately intended, Iluftrate” this rule, than by travelling into 
the military laws and courts for matter to this end; and therefore without 


JO Ceremony 7 Hall Procted. 
51 Mitel law, 


| Mut, uu gentral to % bs 

_ "_ 100 4 bene this is not properly a law, but ſorerhin in- 
dulgedd rather thiff even Allowed as a law. The neceſſity of ng 
met, otger and diſcipline in an army, is that only which cat 2 thads 

9 7 Wy wenne 4 eue Wecoffitas cckit defonit.” © 


0 eben = alen to extend. 


s en — wn in time of witr. ITE 
2. his wal ed law was only to extend to members of ny, of 
thoſe bf the oppöfit atthy, but were never intended to be executed or exer- 
ciſed upon others; for others, not liſted under the army, had no colour of 
teaſon to be bound by military e applicable only to the army, 
wherbof they were ffot parts, but they were ſo be ordered and governed 
according to the laws to Which they nA ſubſet, though it wete in time 


of war. 

ee 
2 3. And the exerciſe of this law, whereby any perſon "ould loſe his i, 
or member or liberty, may not be permitted in time of peace, when the 


king's $f he are open for all perfons to receive juſtice, according to * 


125 of the land. And this in ſubſtance is declared in the petition - 
right 
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Dong Car... whereby ſuch commiſſions and. martial laws, were TY 
i declared to be contrary to law; and: like ta this was that famous 
cal of Edmund earl of Kent, who being taken at Pamfret 15 E. 2. the 
and: divers: lords proceeded 1 as in 


a kind of a military court, by a ſummary proceeding ich judgment 
was afterwards, 1 E. — 4 reverſed in parliament; the reaſon whereof ſee in 


lord Hele's Hiff. Lam 40. For martial law, which is the rather indulged, 
as hath been ſaid, than allowed, and that only in caſe of neceſſity, in time 
of open war, is in no ſort to be admitted in time of peace, when the 


ordinary courts of juſtice are open. Hs. 25 Lew 39, 40, 41. Neither 
1 . . . e g 


Their ur 


1 Where holden, and before whom 
4. The martial law or military court is held * the conſtable and 


2 antiently, as the judices ordinarii, or otherwiſe before the king 8 
commiſſioners of that juriſdiction, as judices delegati. | | 


The matter of their erer 


General. 
95 1 Geclasd and limited by the Seer. 8 R. 2. cap. 5. and 13 R. 2. 


a cap. 2. and that not only by theſe ſtatutes, but ſtill more by the 2 


law, is their juriſdiction declared and limited as follows, 


Particular to. 


| I. Negatively, II.  Affrmatively. 
1 Negatively, They are not to meddle with any thing determinable at 


common law; and therefore as damages, and the — and determinatian 


thereof is of chat cognizance, the court of — and marſhal cannot, 

even in ſuch ſuits as are proper for their cognizance, give damages againſt 

the party convicted before them, but at moſt order reparation in point of 

honour, as mendacium fibi ipſi imponere ; z neither can they, as to point of 

reparation' in honour, hold plea of any ſuch words or things wherein the 
is relievable by the courts of the common law. 

It. Afirmatively, Their juriſdiction extends to, 1. Matters of arms, and 
2. Matters of war. 1. Matters of arms (or heraldry) the conſtable or 
matſhal had cognizance thereof, uiz. touching the right of coat-armour, 
bearings, creſts, ſupporters, penons, &c, and alſo touching the right of 

precedency, in caſes where either acts of parliament, or the king's patent 


| (he being the fountain of honour); have not already determined the matter; 


for in ſuch caſes they have no power to alter it; and though theſe things were 
antiently allowed and indulged to the cognizance of the conſtable and 


warſhal, as having ſome relation to military affairs; yet they vrere ſo re- 


ſtrained, that they were only to determine the right, and give reparation to 


the party injured in point of honour, but not to repair him in damages, 
19 412 See Ha. Hift.. Law 36, 37s 80. - 1 
war, and here the conſtable and marſhal had a dou e 


power, 1. A mini- 
ſterial. 
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ſterial. 2. A judicial one. 1. "Miniferial power, as they were two great 
ordinary officers, antiently in the — ene 6 1. The conſtable, being in 
effect the king's general. 2. The marſhal was employed in martialling the 
king's army, and — the liſt of the officers and ſoldiers therein; and 
his certificate was the trial of thoſe whoſe attendance” was requiſite. Vide 
Lit. fee. 102. 2. Judicial, again the conſtable had alſo ' a judicial 
power, or a court wherein ſeveral matters were determinable, aa 1, . 
pealt of death or murder committed beyond ſeas, according to the courſe” 
of the civil law. 2. de rigber of priſoners taken in war. 3. The offences and 
miſcarriages of ſoldiers, contrary to the rules and orders of the army, for 
always preparatory to an actual war, the kings of this realm, by advice of 
the conſtable and marſhal, were uſed to compoſe a book of rules and or- 
ders, for the due order and diſcipline of their officers and ſoldiers, together 
with certain penalties on' the ders; and this was called martial law : 
we have an extract in the black book of the — and Ay ſe- 
veral exemplars of ſuch military Jaws, "eſpecially that 9 R. 2. compoſed 
by the king, with the advice of the duke of Lancafier and others. Ha. 
Hiſt. Law 38, 39. „ 0M ates airy e ot; it 


7. The juriſdiction exerciſed in theſe courts (and indeed in all other courts 
governed by the civil or common law) ate derived from the crown of Eng- 
land, And the laſt devolution is to the king by way of appeal. Ha. Hit. 
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8. In this military court, whether, 1. of honour, or 2. court martial, 
civil law has been uſed and allowed in ſuch things as belong to their juriſ- 
diction, as the rule or direction of theit proceedings and deciſions, ſo far as they 
are not contrariant to or contradicted by the laws of the kingdom, and thoſe 
cuſtoms and uſages which have obtained in England, which even in mat- 
ters of honour are in ſome points der to the civil law; but this court 
has been long diſuſed upon great reaſon. But though in theſe courts the 
civil law has been ander fuch reſtrictians, as aforeſaid, allowed, yet herein, 
the common law of England has retained" thoſe figna ſuperioritatis, and the 
preference and ſuperintendancy in relation to thoſe courts, and theſe are but 
leges ſub graviori lege, for the honour of the king and the common law: 
and ſo it is alſo, that the common law, and the judges at law have the ex- 
poſition of all ſuch ſtatutes or acts of parliament as coneern the extent of 
the juriſdiction, or thoſe matters depending before thoſe courts, &c. Ha. 


Hiſt. Law. 4˙, 42, 43. 
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1. IT is good policy to name the biſhop in a-quore impedit, becauſe in 
I. ſochicaſc he ſhall not preſent by lapſe; and as he ſhall not, ſo ſhall 
not the metropolitan, for be ſhall never preſent or collate by lapſe after the 
fix months," but when the immediate ordinary might have collated by lapſe within 
| the fix months, and had furceaſtd bis time * and ſo it is if the time be devolved 


R DO GS OY IT 3 Err ok anne W 


ROW 


r — — 2 


” <a * — - 2 | 4 — : Ws * — | 2 — _ 
* 4 5 £ 
ef * * 


to the ting, for the le, fp or beginning Jeiles; and in burn things, 


| quod non habet principium, non habet finem. Co. Lit. 334. b. 345. a. 


2. Rules, Nullum tempus occurrit regi. Pendente lite nibil innovetur. 
40g. Quod per me non poſſum, nec per alium. 


'ESOLVED, That cuſtom hath. ſo eſtabliſhed and fixed the eſtate 
of the copyholder, that by the ſeverance of the inheritance from the 
copyhold gf the manor, the copyhold is not deſtroyed; for that the lord 
cannot ouſt the copyholder nor any other claiming under him, nemo po- 
teſt plus ad alium transferre, quam ipſe babet ; et quod per me non poſſum, nec 
fer alium. 4 Co. 24. b. ee ee „ 


410. Quod prius eft dignius eſt. 
1. IF there be three brethren, and the ſecond purchaſeth lands in fee- 
ſimple, and dieth ans iſſue, the eldeſt brother ſhall have the land by 
deſcent and not the younger, &c. So of the younger purchafing and dying in 
like manner; for the eldeſt is moſt worthy of blood, Cc. Lit. ſect. 5. 
2. It is a maxim in the law, That tbe next of the worthieft blood ſhall 
ever inherit, as the male and all deſcendant from him before the female, 


and the female of the part of the father before the male or female of the 


part of the mother, &c. becauſe the female of the part of the father is 
of the worthieſt blood; and therefore among the males, the eldeſt brother 
and his poſterity ſhall inherit lands in fee-fimple, as beir, before any younger 


brother, or any deſcending fram him; becauſe, as Littleton faith, he is 


plus digne de ſanłke. Quod prius eft dignius eft, et qui prior eſt tempore po- 


 tror oft jure. Si quis plures filios babuerit, jus proprietatis primo deſcendit ad 


primogenitum, eo quod inventus eft primo in rerum natura, &c. Co. Lit. 
14. a. 5 1 | ht. 
3. Rule, Propinquior excludit propinguum, &c. - 


41 I. Quod quiſquis noris, in hoc ſe exerceat. 


4. IT was reſolved by Sir Edward Anderſon lord chief juſtice, and all the 


juſtices of the common pleas, That the verdict found in the caſe at 


bar was well found. They held that all pleas, as well of the crown as com- 


mon pleas, viz. actions real, perſonal and mixt, and upon all iſſues joined, 


| whether between the king and the party, or between party and party, 
dhe jurors might find the ſpecial matter, which is pertinent and "tends only 
to 


e iſſue joined; and they doubting in point of law, may well 
the advice of the court; * by che — ve law, which Pack . 
ed. that matters in fact ſhould be tried by the jurors, and matters in law 
by the judges : and as ad guaęſtionem facti non reſpondent judices, ita ad quae- 
flionem juris non reſpondent juratores, but their office is to find veritatem 
facti, and to refer the diſcuſſion of the law to the judges; and therefore 
their finding is called verididtum, quaſi dictum veritatis, the ſaying the 
truth; and the cenſure of the judges. is called judicium, quaſi juris 
ditum, ipſa viva vox juris, the ſaying, of the law. And the wiſdom of 
the law was to refer things to perſons _ were cognizant of, and expert 
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in them, according to the antient rule, quod quiſquis norit, in . @ exerceat; 
and therefore the law will neither compel the jury, who have not knowledge 
in the law, to take upon them the cognizance of points of 'law, whether 
in the caſes concerning life, member, inheritance, freeholds, goods or 
chattels, but to leave them to the conſideration of the judges: neither are 
the juſtices of aſſiſe, nor any other judges, whether in pleas of the crown 
or common pleas, to put points of law upon the jurors, but they are to 
have the truth of the caſe, or matter of fact found for them, and upon | 
conference and confideration to judge mowing to law in ſuchaſes, "We. | 

Co. 1 | 

l 2. Matters i in law ſhall not be put in iſſue to be tried | puis; for the 
rule i is, quod quiſquis norit, in hoc ſe exerceat ; and therefore ficut- ad quae- 
flionem facti non reſpondent judices, ita ad quaeftionem juris non refhondent ju- 
ratores : and if the jury take upon them the knowledge of the law, and 
find the ſpecial matter, but miſtake their law, the judges ought to give 
judgment upon the ſpecial matter according to law, without any regard 
had to the — of the jury, who ought not to have taken upon 
them judgment of law. 11 Co. 10. 5. and herewith accord Pig. Com. 
Am Townſend's caſe, 5 H. 7. Carew's caſe, 9 H. 6. 38. 13 H. * 22; 
&c. and Lord Berkley's caſe, Plow. Com. 230. 

3. References, 12 Co. 67. 9 Co. 13. Co. Lit. 125. 
4. Row, Sicut ad quaeſtionem juris non reſpoudent Jar, Sc. 


I" 


meme 


412. Quod ſeme Nane in electionibus, amplias abe. 


non poteft. 
I. Ou. —_ by deed, a rent-charge to another, ad he rent is 
behind; the grantee may have a writ of annuity or diftreſs at 

his election, but he may not have both; for if he bring annuity the 
land is diſcharged ; and if he diſtrain, and the tenant bring * replevin, as 
he may, and the grantee aver in a court of record, NOOR 
diſcharged. Co. Lit. 146. 42. 
| 2. References, 2 Chan. Ca. 24, 87, 200. 1 Fern, 103, 105, 298, 471, 
2 Rep. Chan. 2, 9, 21. Gilb. 183, Barn. 39, 278, 391. 

3. Rules, Every man's deed or covenant to be taken moſt ſtrongly againſt 


=, If. In things of 2. he who is to make it, is to 12 tko be hath 
| re 


45 3- Quod tacite intelligi tur en non videtur. 


HE judges in all ſucceflions of ages have Mowed copyholds to 
td be eſtabliſhed, and ſure by cuſtom, and to be deſcendible as 
other eſtates are. __ 22. 42. Co. Lit. 63. a. 

2. And it was reſolved, That when cuſtom hath created ſuch inheritan- 
ces, and that the lands ſhall be deſcendible, then the law directs the de- 
ſcent according to the rules and maxims of the common law, as inci- 


dents; tacite intelligitur deeſſe non videtur. As 5 . 4. 7. 
When aſes 2 the reputation of inheritances deſcendible, the com- 


mon law directed their deſcent; as that there ſhould be 1 0 of 
I 


| Ratio eft radius divini luminis. 


— — 


cuſtomary inheritances ſnould not, by law, have any other collateral quali- 


ties, which do not concern deſcent, as other inheritances at law have; for 


as ſans cuſtom ſuch eſtates are not deſcendible, ſo, without cuſtom, they 


may not have any collateral quality incident to inheritances at law ; for 


they are but inheritances ſecundum quid, viz. to be deſcendible by cuſtom, 
to their heirs, and not to be determined by their deaths, nor ſubject to the 


will of the lord, like other eſtates at will; yet they are not inheritances 


fampliciter, to have all other collateral qualities, but only ſuch as cuſtom 
hath allowed, &c. 4 CG. 22. 4. 6. | | 


414. Quoties in verbis nulla eff. ambiguitas, ibi nulla ex- 

| | Poſitio contra verba expreſſa fienda ef, 

R granted out of the manor of D. and if the rent is behind, 

| that the grantee ſhall diſtrain for the rent in the manor of S. this is 

but a penalty in the manor of S. &c, Co. Lit. 147. _—_ | 
415. Ratio eft anima legis. 


1. > fra all the gifts God gave to man, reaſon is the nobleſt, for 
thereby man not only excelleth beaſts, but is made in dignity like 


to the angels, diſcerning truth from falſhood, and good from evil ; and 
therefore reaſon is the power of the ſoul that diſcerneth between good and 
evil, and between good and better, comparing the one with the other; the 
which alſo ſheweth virtue loveth good and flieth vice. And reaſon is 
called righteous and good; as it is conformable to the will of God, which 
is the firſt thing and firſt rule that all things muſt be ruled by, &c. Doc. 
& Stud. lib. 1. cap. 14. This law of reaſon may not be changed or put 
away, cap. 2. and is the firſt ground of the law of England. cap. 5. 


28. Rules, Conftrufions to be with y_ and moderation. Therefore to 
Fl 


derate the rigour of the law. Lex laudatur quando ratione probatur, 


- 416, Ratio eft radius divini luminis. 


I. Of per rationes pervenitur ad legitimam rationem, ſays Littleton, 
ef. 377. for ratio eft radius divini luminis, and by reaſoning and 


debating of grave learned men the darkneſs of ignorance is expelled ; and 


by the light of legal reaſon the right is diſcerned, and thereupon judgment 


given according to law, which is the perfection of reaſon. This is by Lit- 


tleton called legitima ratio, whereunto no man can attain but by long ſtudy, 
often conference, long experience, and continual obſervation. And certain 
it is, ſays lord Coke, that in matters of difficulty, the more ſeriouſly they 
are debated and argued, the more truly they are reſolyed, and thereby new 
inventions juſtly avoided, Co. Lit. 232. | 


2. Rules, Equity cannot change things, nor make them aft contrary to their 
eſſential natures and properties, Has a — upon circumſtances, to relieve, 
&c, Looks upon that as done which ought to 


be done. Is to execute the in- 
| tention 


in TEE 8 84 Pl N | 
: \ » Ws N 5 ; 
+ of Law and Equity. 295 
j * j : . | 


an uſe, a well as of an inheritance at lar. But it was reſolved, that fuck 
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tention of the parties. Redtifes miſtakes, and ſupplies defects. FREY a. 
Aance, nat ceremony. To prevent: multiplicity of fuits. Will never decree 
a fuit where it may decree a remedy. . Will not relieve where no fraud or 
couin. Will not aid new inventions, c.  Reheves againſt ' uccidents. 
5 2 od here the matter lieth in ee. Agant one's own 


ſhall prevail Driveth fo 
b = dy Ene = E and dewer 


2 public quiet. 2 always ſuppreſſed new and ſubtile inventions in deroga- 
tion of the common law. 1s the perfection of reaſon. - Prefers the 2 
good. Regards the intent. Requireth order and decency. Reſpecteth the ex- 
cellency of Jome perfant, Time. — the weakneſs and i N o men, 
Vill rather endure a particular miſchitf, &c. zl not Juffer 

Lex neceſſitatis ft lex temporis. Nibil facit fruſtra. Non — ad im- 

Polſibilia. Spectat naturae ordinem. 

Liberty the greateſt jewel. Ratio Jegis eſt anima legit. Summa charitas 
eft facere juſtitiam, &c, Summa rotio eft quae pro 1 Summum 
jus ſumma eſt injuria. | 


417. Ratio 1 10 anima legis. 


HE outward words of the law are not the law, but the inward 
ſenſe and meaning thereof; for our law, as all others, hath two 


parts, fleſh and ſoul, the letter reſembleth the fleſh, and the intent and | 


reaſon the ſoul; Nam ratio legis eft anima legis. 2 Weſt's Prec. 176. a. b. 
2. See Two lf ral, and the le b there. 


418. Recovery in one action, a good bar to another of RT 
or more baſe nature, but not to one of more high nature. 


HE rule of law is, That recovery or bar in one atfion is 98 10 in 
| another action of either an equal or inferior nature; but not in action 

of 3 nature, As a recovery or bar in one aſſiſe is good in another. 
44 E. 3. 45. 9 H. 7. 123, Sc. But not in a Mortdanceftor. 5 Af. pl. 1. 
Neither is a recovery or bar in 4 Mordance/tor a good bar in a writ of ner 
Fitzh, Nat. Brev. 5, 50. . Hl. Is. 11 E. 3: Eure 56, Sc. 4G. 


43. N 
419. Refert a quo fat perquiſitum. 3 


3 Co. Lit. 12. 
2. Rule, He e, ee of th td ofthe en prof 
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420. Reges ( ſacro oleo unit) ſpiritualis juriſdiionis ſunt 


capaces. 


The royal ſupremacy. 
i te, General to. 3 
1. HE king's immediate, perſonal, originary, inherent power which 
| he doth or may execute authoritate regid ſupremd eccleſiaſticd, as 


king and ſovereign governor of the church of England, is one of thoſe 


flowers, quae faciunt coronam, which makes the royal crown and diadem 


in force and virtue; whilſt the power given to the archbiſhop or dean and 


chapter, by the ſtatute of Diſpenſations and Faculties, is but authoritatem 
erdinariam, limitatam et delegatam, Hob. 143. 


What the king may do in virtue thereof. 


2. The king may conſtitute appropriations, unite churches, erect eccle- 
ſiaſtical benefices, or dignities, diſpence with irregularities, exempt from 
eccleſiaſtical juriſdiction, and the execution of their ſentences ; he can ſuſ- 
pend the effect of their ſentences, even in cauſes criminal. Ha. Anal. 19. 
3. He hath both eccleſiaſtical and temporal juriſdiction. 5 Co. De Fu. 
Regis Eccl. 28. | | | 
4. He may diſpence with the eccleſiaſtical laws. Hob. 140. Colt and 


lovers caſe. Palm. 470. Mo. 755. 1 Ju. Eccl. tit. The King ſupreme, 


5. The king of England, who is, and always was of right, the foun- 
tain of all juſtice and juriſdiction in all cauſes, whether eccleſiaſtical or 
civil within his dominions, though he allows prelates to exerciſe juriſdiction, 
yet he hath the ſuperintendancy of their proceedings, and the power of di- 


recting when, and how they ſhall proceed, and of reſtraint and correction 


if they do not proceed duly, as is evident from the writs of ſeyeral natures 

directed to biſhops, Sc. whereby he commands them, &c. Da. 51. 6. 52. 4. 
6. References, Stat. 25 E. 3. 16 R. 2. 2. 25 H. 8. 1 E. 6. 1 Elia. 1. 

oy * 599. Da. 4. 1 Ju. Eccl. tit. King ſupreme head of the 

church. | ; 5 | 
7. Rule, Omnes reges dicuntur clerici. 


421. Regula peccatis quae paenas irrogat aequas. 


a was an action of treſpaſs for taking away two ſteers. To 
which the defendant pleaded, That William Morgan was ſeiſed of 
the manor of Brecon in his demeſne as of fee, and that he and all 
thoſe, &c. had time, Cc. a court leet, or view of frankpledge three 
times a year, viz, on Monday next after the cloſe of Eaſter, on Monday 
next after the feaſt of St. Michael, and on Monday next after St. Hilary. 
That in this manor there was a cuſtom, that every tenant of every freehold 


tenement within the ſaid manor, uſed and ought to appear perſonally, 


without any notice or ſummons, once in every year, at one of the ſaid three 
courts of view of frankpledge, ſo to be held; and if he did not appear at 
the two other courts, then he was to pay the ſteward for the uſe of the 
lord of the manor an eſſoign penny for each of the ſaid two courts for his de- 
fault; and that every ſuch tenant not appearing at either of the ſaid three 

40 | | courts 


—— — 
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courts, was to be amerced by the ſteward for his default 7 s. for each of 
the ſaid three courts; and that every tenant, being lawfully {ſummoned to 
appear, and inquire and preſent upon oath all ſuch matters as ought to be in- 
quired into and preſented, and therein making default, was to be amerced 
by the ſteward for his contempt at 75, and that the bailiff of the {aid manor, 
by warrant of the ſteward, mould levy theſe amerciaments by diſtreſs and 
ſale of the goods and chattels of the defaulters. And the defendant further 
fays, that Fobn Edwards the plaintiff, then and for three years before was 
tenant, &c, and that there was a court held on Monday next after the cloſe 
of Eaſter, &c. and that the plaintiff was lawfully ſummoned to appear, 
and to be put upon the jury, &c. and that he did not appear, for which 
be was amerced by the ſteward at 75. and fo on the ſecond and third court, 
&c. for which he was amerced in another 7s. and another 75s. and for 
not paying thoſe ſeveral amerciaments, the ſteward directed his writ to the 
four perſons named, and which was delivered to them, by virtue whereof 
they took the ſaid two ſteers, in the declaration mentioned, as a diſtrels 
and levied on the ſaid fteers the ſaid ſeveral ſums, amounting to 1/. 8s. to 
the uſe of the ſaid William Morgan, &c. and had ſold the ſame, &c. and paid 
the ſaid 1/7. 8s. to the ſaid William Morgan, and were ready and offered 
to pay the overplus to the plaintiff, which he refuſed to receive, which is 
the ſame tranſgreſſion of which the plaintiff complains. The plaintiff re- 
plies De injuria ſua propria, whereto the defendant demurs. The queſti- 
on in this caſe is, Whether the cuſtom be good? And we are of opinion 
that this cuſtom is not good, for many reaſons, 1. Becauſe this cuſtom is 
not affeered. By Stat. Magna Charta, cap. 14. it is directed expreſly, that 
nulla praediftarum miſericordiarum ponetur nifi per ſacramentum proborum 
et legalium hominum de vicineto; and 27 H. 8. cap. 26. all laws and ſta- 
tutes in England are to run in Wales; and fo if this cuſtom be againſt 
Charta, it is as much aboliſhed in Wales as it is in England. The 

ſtatute of Magna Charta was intended to take away all fines and amercements 
at the will and pleaſure of the lord and his ſteward, and alſo all exceſſive 
fines and amercements, if they ere never ſo certain: for before this char- 
ter of liberties, the lords uſed to ſet ſach exceſſive and grievous amercia- 
ments on their tenants, that under pretence of ſuch amerciaments they uſed 
to ſeiſe the whole profits of the tenement which they had granted; to hin- 
der which oppreſſion, Magna Charta appoints, that every amerciament 
ſhould be affeered, This has been fo underſtood, that though a court may 
award that the party ſhall be amerced, yet the quantity of the amerciament 
is to be ſettled by the affeerers ; becauſe they do affeer, or bring in the 
quantity of the amerciament. In a court baron where the ſuitors are 
judges, the homage may preſent the defaults on ſmall treſpaſſes within the 
manor, but the amerciament muſt be afterwards particularly affeered by the 
affeerers. Hob, 129. and Kitchin 153. ſays, That the office of the homage | 
and that of the affeerers are not to be confounded ; the homage are to pre- 
ſent the little offences, and treſpaſſes within the manor, as Kitebin ſays; 
but the affeerers are in nature of truſtees, to ſettle the quantity of the 
amerciament. Indeed Hob. goes ſo far as to ſay, That the homage may 
ict a ſum upon the offence, but then the affeerers are ſo to mitigate it, 
that the quantity of the amerciament is totally to be ſettled by the affeerers; 
and fo in the courts above, where amerciaments were ordered either againſt 
I HED? | | | plaintiff | 


ils flo & 2 FM Woo 


of Law and Equity. — ' 


plaintiff or defendant, they were carried down to the coroner to be ſettled 
and affeered. In a court leet, which was a court of record, if an amercia- 
ment impoſed was affeered even by the jury, and not by ſworn affeerers 
appointed for that purpoſe, it was a void amerciament, and the lord of 
the leet could not maintain his action for it. 3 Lev. 206. It is very 
reaſonable. there ſhould be ſuch an affeerment; for in this very caſe it is 
very poſſible the tenant might not have been ſummoned, and that this 
might come to the knowledge of the affeerers, and that would be an excuſe 
for this default. Objection, This is an amerciament in nature of a fine, 
and a fine may be ſet by a court without any affeerment. Anſwer, It is 
true, a fine may be ſet without affeerment; becauſe it is out of the ſtatute of 
Magna Charta; for the ſtatute of Magna Charta doth not comprehend the 
caſes where a court of juſtice may impriſon, and where a fine is ſet by 
way of mercy, as a ranſom and purgation of the offence ; for the ſtatute 
was deſigned in mercy to offenders, and not to hinder them from mercy ; 
and ſo did not extend to offences that might be puniſhed by impriſonment. 
So in all breaches of the peace, the court may ſet a fine, and ſo for all con- 
tempts ; becauſe the court may impriſon. So a ſteward of a court leet 
may impoſe a reaſonable fine, for a diſturbance committed in facie curiae, 
which is Grzefley's caſe, 8 Co. 39. And ſo he may if a ſuitor will not be 
ſworn of the homage, becauſe he may impriſon in thoſe caſes, as is ex- 
preſly reſolved in Fitzb. Abr. tit. Leet, N. 4. Dalt. Sher. 400. And 
when ſuch a fine is impoſed, it becomes a debt to the lord, for which 
an action of debt lieth. Cro. Eliz. 58 1. No body can ſay, that a de- 
fault for not appearing in a court leet, is ſuch a default, upon which a 
ſteward may impriſon the party; and ſo he cannot ſet a fins 1 a ranſom 
from impriſonment; but it is ſaid that this may be good by cuſtom: now 
as to that, it is in the very teeth of Magna Charta; for it is a cuſtom to 
amerce without affeerment, and this ſtatute was made to abrogate and aboliſh 
ſuch cuſtoms. 2. Another reaſon againſt this cuſtom is, that the amercia- 
ment is too exceſſive, it is not ſaluo contenemento : now if the amerciament 
was ſo great as to ſweep away the whole profits of the freehold of the of- 
fender, it was too great; as if he were a ſock-man, and it extended to take 
away the beaſts of his plough; if he were a military man, and it extend- 
ed to take away his arms; if he was a merchant, and it extended to take 
away his merchandize ; if he were a villain, if it took away his cart or 
wainage ; all theſe amerciaments were too grievous and againſt ſtatute of 
Magna Charta, which ſays, Liber homo non amercietur pro parvo delift ; 
niſi ſecundum modum illius delicti; et pro magno delicto ſecundum magnitudinem 
delicti, ſaluo fibi contenemento ſuo, et mercator eodem modo ſalva merchandiza 
fua ; et villanus ulterius quam noſtri eodem modo amercietur, ſaluo waina- 
gio ſuo ; fi inciderit in miſericordiam naſtram. And this makes an eſſential 
difference between a fine and an amerciament ; for an amerciament is to be 


- — 


ſet, that he may ſuſtain his ſtation as feudatory to his lord; but the caſe of 


a fine has no relation thereunto; for where the offender is impriſoned, he can- 

not ſuſtain that Station; this caſe is among the minora delicta, and as ſuch, 

there ſhould be only an amerciament, and that reaſonable ; but according to 

the cuſtom, it may happen, that the amerciament may ſweep away the 

whole profit of the tenement ; for a man who has but a rod of land, or 

tenement of 5 s. a year, muſt be obliged to pay 1 J. 8s, for his _ 
| | Lor 


— ; 


300 The Grounds and Rudiments 


Lord Coke in 2 Ju. fo. 28. expounds the words of the Stat. in ſuch a mar 


ner, that the amerciament muſt not deſtroy the livelibood of the offender ; but 
ſuch amerciaments as theſe in antient times would certainly have been 
thought very exorbitant before the quantity of the money was ſo very much 
increaſed; and even at this day, the fine would ſwallow the annual profit 
of a ſmall tenement. 4. Another reaſon againſt the amerciament here is, 


that it admits of no eſſoign to excuſe the default. Now there are ſeveral 


eſſoigns that excuſe even an appearance at the king's courts upon demand, 
as the eſſoign de malo lecti, de malo veniendi, de ſervitio regis, &c, But if a 
man were ſummoned at this court, and were taken ill the day before the leet, 
or ſent for into the king's ſervice, it was to be no excuſe, but immediately 
the amerciament was to run upon him, which is againſt reaſon, as theſe 


eſloigns excuſe theſe defaults: but by this cuſtom he is to be amerced even 


where the law excuſes his non- appearance. 4. It is not ſecundum modum de- 
licki; becauſe the .non-attendance of a poor man or day labourer is a leſs 


fault, than of a rich man that has his time to command; and the ſtatute 


was:made on purpoſe to proportion puniſhments to the default : but this 
cuſtom runs alike upon all defaults, ſmall and great. This is contrary to 
that known rule, i. e. Regula peccatis quae paenas irrogat aequas. Objec- 


tion, though this cannot be maintained as an amerciament, yet it might 


begin by tenure, and the lord might ſettle what ſum he pleaſed, on the 
- making default at his leet, and ſuch ſum ought not to be reckoned exceſ- 
ſive, and ſubject to affeerment, becauſe it was ſettled in the original ſettle- 


ment of the tenure, Anſwer, 1. This is pleaded as an amerciament for a 


default, and not as a ſum due by tenure; and ue muſt take it as it was 


pleaded, and not by any imagination out of the plea, 2. F it were due by 


tenure, it muſt be laid upon the lands and tenement in certain, and not per- 
ſonally upon the tenant, becauſe upon the contingency it will be a ſum 
iſſuing out of the land. 3. This would never grow into a cuſtom ; becauſe 
upon an alienation of part of the land, or any diviſion of the ſame upon 
. deſcent, the ſum muſt be devided, and could not be the ſame intire and 
uniform ſum. This was the opinion of the court, delivered by lord chief 
baron Gilbert. Gilb. 209, 210, 211, 212, 213. 


42.2. Remainder can depend upon no eſtate but what begin- 
eth at the ſame time that the remainder doth. 


1. IF a man make a leaſe to another for term of life, and after of his 
meer motion he confirmeth his eſtate for term of his life to remain 
after his death to another, and to his heirs; in this caſe the remainder is 
void in law and conſcience ; for by the law there can no remainder depend 
upon any eſtate, but that the ſame eſtate beginneth at the ſame time that the 
remainder doth, And in this caſe the eſtate began before, and the confirma- 
| _- enlargeth not his eſtate, nor gave him a new eſtate. Do#. & Stud. 
16. 2. c. 20. * | | 
2. But if a leaſe be made to a man for term of another's life, and after the 


leſſor, only of his meer motion, confirmeth the land to the leſſee for term 


of his own life, the remainder over in fee, this is a good remainder in law 
and conſcience. Doc. & Stud. lib. 2. c. 20. 


2 3. Re- 


* 


3. References, Co. Lit. 21, 54, 264, 298, 299, 353, 378. Palm. co. 


423. Remedies to be reciprocal. 


1 MAN being ſeiſed in fee makes an abſolute conveyance to the 


defendant, but by another deed of the ſame date, the lands were 

made redeemable on payment of 1000 J. and intereſt at any time during the 
life of the grantor, and in caſe he ſhould not redeem in his life-time, then 
he covenants that the ſame ſhould never be redeemed : the grantor dies with- 
out redeeming. The heir exhibits his bill to be let in to redeem. It ap- 
red in the proof, that the mortgagor had a kindneſs for the mortgagee, 
and that this was by way of ſettlement. Decreed by lord chancellor Not- 
tingham, an account and redemption, but reverſed by lord keeper, and 
the original bill diſmiſſed. 1 Vern. 7, 8. [See ſame report, Cade's caſe, 
212, and 217, | | Te 
2. The 104 keeper in this caſe ſaid, that he was fully ſatisfied that it was 


not originally a mortgage, but an abſolute purchaſe, but believes Sabine 
might complain he had ſold his eſtate too cheap, and that thereupon ſer- 


jeant Barrel might declare, that if he would pay his money within a year, 
and 100 J. for his pains, that he might have his eſtate again; and cited Sir 
Anthony Cage's caſe of a clauſe to repurchaſe, which made ſo much ſtir in 


Weſtminſter Hall; and ſaid where there was a clauſe or proviſion to repur- 


chaſe, that the time limited ought to be preciſely obſerved. And as to the 


ſerjeant's agreement, it was but reaſonable for his trouble; and for that 


the eſtate was more valuable, as having gone through a lawyer's hands who 
underſtood the title; and that might be a means to incourage purchaſers, 
and diſmiſſed the bill. 1 Vern. 268, 


3. References, 1 Ch. Ca. 1, 2, 48, 86, 87, 202, 209, 302. 1 Rep. 


Ch. 122, 123. 2 Rep. Ch. 58, 159, 247. 1 Vern. 192, 215. 
4. Rule, Quando lex aliquid alicui concedit, &c. 


42.4. Remoto impedimento emergit actio. 


I. 1 William Paget, Eſq; plaintiff and Edward Cary and 
| Elizabeth his wife defendants in waſte, It was reſolved in C. B. 
That if tenant for life be, remainder for life, remainder in fee; if tenant 
for life do waſte in the trees, and after he in remainder for life die, yet the 
action is maintainable for the waſte done in the life of him in remainder for 


life, for it was to the difinheriſon of him in remainder in fee, and now the 
_ impediment (which was the meine eſtate for life) is tolled; ef remoto impedi- 
mento emergit actio; and as it was there ſaid, ſo it was adjudged. Anno 


9 Eliz. Regine, 5 Co. 76. b. ESE: 5 

2. And the law is the ſame, if he in remainder for life, after the waſte, 
ſurrender to him in reverſion or remainder in fee. And whereas it was 
objected, that at the time of the waſte, it could not be ſaid to the da- 
mage of him in remainder in fee, becauſe of the meſne eſtate for life. To 
this it was anſwered and reſolved, that when the trees are ſevered they are 
the property of, and belong to him in remainder in fee; and ſo it is where 
ſome of the books have ſaid, that he in remainder or reverſion in fee, ſhould 


not have waſte, they muſt be underſtood, during the continuance of 
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the meſne remainder; and where it is faid in other of the books, that an ac- 
tion of waſte lieth, they muſt be taken to mean, after the death of him in 
remainder for life, Quia cum aliquid impeditur propter unum, eo remoto, tolli- 
tur impedimentum ; and ſo all the books are well reconciled. 5 Co. 76. b. 77 a. 
3. Boothe brought waſte againſt Skevington, and declared that Sir Wil. 
liam Boothe demiſed for life to Enſor, who aſſigned to Skevington ; the de- 
| fendant pleaded an aſſignment to Elizabeth Cave, before which no waſte 
was; the plaintiff replied, and ſhewed the Stat. 11 H. 6. c. 5. and that the 
grant to Cave was to the intent, that they ſhould not know againſt whom to 
bring their action, and averred that he took the profits. The defendant 
rejoined that Cave granted to A. who demiſed to the defendant at will, 
without that, &c. whereupon the plaintiff demurred in law, and in this 
caſe three points were reſolved. 1. That though the words of the act are, 
that where. tenant for life or years have demiſed or granted away their 
eſtate, with intent that they in reverſion, ſcil. their leſſors, their heirs or aſ- 
ſigns, ſhould not know their names, and yet the firſt tenant continues the 
occupation of the lands, and commits waſte, Sc. it is ordained and eſta- 
bliſhed, that he in reverſion ſhall maintain waſte againſt ſuch tenants for 
life or years, and there is proviſion for the firſt tenants; yet it was reſol- 
ved, that every aſſignee from the firſt leſſee, whether mediate or immediate, 
is within the act; or it was made to prevent and ſuppreſs fraud and deceit ; 
and therefore muſt be taken beneficially. 2. It was reſolved, that he in re- 
mainder is within the ſaid act, as well as he in reverſion ; for that he is in 
equal miſchief, and yet both the preamble and body of the act ſpeak only 
of him in reverſion, 3. It was reſolved, that the intent aforeſaid was not 
traverſable in the preſent caſe, but the taking the profits, which is a thing 
' Notorious, and whereof the country might have cognizance; and the ta- 
king the profits implies the intent. Vide 4 H. 7. 9. alſo 4 E. 4. 29. and 
many other books which agree herewith. 5 Co. 77. 4. b. | 

4. References, 11 E. 3. Receit, 118. 4 E. z. 18. Cole's Ca. 33 E. 3. 
Waſt. 114. 5 E. 3. 3. 10 E. 4. 9. Regr. 74. b. and the note there, 
fo. 75. Co. Lit. 53. 6. 54. a. 220. 4 Co. 62. 11 Co. 48, 81. Dy. go. 

1 Co. 243. 2 Cro, 688, Mo. 18. 


425. Repellitur a ſacramento infamis. 


P Ropter delictum, As if the juror be attainted or convicted of treaſon or 

felony, or for any offence to life or member, or in attaint for a falſe 
verdict, or for perjury as a witneſs, or in a conſpiracy at the ſuit of the 
king, or in any ſuit, (either for the king, or for any ſubje&) be adjudged 
to the pillory, tumbrel, or the like, or to be branded, or to be ſtigmatized, 
or to have any other corporal puniſhment, whereby he becometh infamous; 
for it is a maxim at law, repellitur a ſacramento infamis. Theſe and the like 
are principal cauſes of challenge. So it is if a man be outlawed in treſpaſs, 
debt, or any other action; for he is exlex ; and therefore is not /egalis bo- 
mo. And old books have ſaid, that if he be excommunicated, he could 

not be of a jury. Co. Lit. 158. 4. 1 


ES | 426. Re- 
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0 of Law and Equity. — 


Phy 


426. Reputatio eſt vulgaris opinio, ubi non eſt veritas. 
What. 


I, No E, Lecteur, The rule is, ud reputatio eft vulgaris opinio, ubs 
non eft veritas. 4 Co. 107. b. 5 


The ſorts. 


2. Et vulgaris opinio eſt duplex, ſcil. opinio vulgaris orta inter graves et 
diſcretos, et quae vultum veritatis habet; et opinio tantum orta inter leves et 
vulgares homines abſque ſpecie veritatis, 4 Co. 107. b. 


Particular caſes. 


Of colleges, chauntries, &c. where given to the king. 


3. It was reſolyed, That colleges or chauntries in reputation, though 
they wanted ſufficient foundation and incorporation in law, yet were given 
to the king by the act 1 E. 6. for it was the intent of the makers of the 
act to toll all ſuperſtition out of the minds of men, &c. and ſuperſtition 
was as well maintained in reputative chauntries, as in others; and yet it 
was not within the letter of the act; for in judgment of law it was not a 
college or chauntry; for reputatio eft vulgaris opinio, ubi non ęſt veritas. 
4 Co, 106. b. Dy. 368. a. b. 7 


Where not given to the king. 


4 


4. But where there is a college or chauntry only in vulgar reputation, 


ſans any commencement or countenance of lawful foundation, or erected 
by ſuch means which could not poſſibly be a lawful foundation, there 
ſuch college or chauntry is not given to the king by this act, &c. 4 Co. 


10%. ö. 


42.7. Rerum ordo confunditur, ſi unicuique juriſclictio non 
5 ſervetur. 


I, S the body of man, ſays lord Cote, is beſt ordered when every par- 

ticular member exerciſeth its proper duty ; ſo it is of the common- 
wealth, it is beſt governed when every ſeveral court of juſtice executeth its 
proper juriſdiction, &c, If one court ſhould uſurp or incroach upon another, 
it would introduce incertainty, ſubvert juſtice, and bring all things in the 
end to confuſion ; rerum ordo confunditur, fi unicuique juriſdictio non ſerve- 
tur, Proem to 4 Inſt. | 


2. This kingdom hath been beſt governed in peace, and quiet preſerved, 


when both temporal and eccleſiaſtical courts and judges have kept themſelves 


within their proper juriſdictions, without incroaching or uſurping one upon 
another ; and where ſuch incroachments and uſurpations have been made, 
they have been the ſeeds of great trouble and inconvenience, Cc. 4 Inf. 


* 
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E 3. For the diſmal effefts of church encroachments, &c. ſee 1 Ju. Eccl. the 
courſe thereof, &c. .. 2 Ju. Eccl. 15, 266, 349. See alſo 1 Ju. Eccl. tit. 
How eccleſiaſtical courts reſtrained, &c. | 


428. Res eſt miſera, uli jus eft vagum. 


Y lord chief juſtice Holt, the houſe of lords have no juriſdiction over 

an original cauſe mixt with matter of fact. 1. Becauſe that the ſu- 
preme court is the dernier reſort ; as well as that it is beneath the dignity of 
ſo ſupreme a judicature to try a matter of fact: wherefore error in fact 
in C. B. muſt, of neceſſity, be redreſſed before the judges of this court. 
2. If the parliament ſhould take cognizance of original cauſes, the ſubject 
would loſe his appeal, ſo much indulged by common law in all caſes. Cauſes 
come not to parliament till they have tried all other judicatures : for this 
reaſon, within theſe four years, judgment being given againſt the earl of M. 
in Scac* ; he brought error in parliament; and the queſtion was, Whether 
by 31 Eliz. the exchequer-chamber ſhould not interpoſe ? And the writ 
was abated, and it was held that the exchequer-chamber ſhould interpoſe. 
And his lordſhip ſaid further, no precedent, in the principal caſe, hath 
been ſhewn to warrant the determining inheritances originally per legem 
parliamenti. If it be ſo determinable, it muſt be by act of parliament, but 
there is no ſuch act; or by cuſtom; but there is no ſuch cuſtom ; but if 
inheritances were determinable in parliament, without their having juriſdic- 
tion, they would have uncontroulable power; ef res eft miſera, ub; Jus eſt 
vagum. Salk. caſe Rex et Regina verſus Knollys. 


429. Res inter alios acta alteri nocere non debet. 


I. R ES inter alios acta alteri nocere non debet, et factum unius alteri 
nocere non debet, are true rules with this exception, unleſs an incon- 

venience ſhould follow; for lex citius tolerare vult privatum damnum, quam 

- publicum malum; and an argument ab inconvementi is forcible in law. 

G · on | | 

2. Rules, One may not be prejudiced by the act of a third perſon, Law 

will rather ſuffer a miſchief, than an inconvenience. Volenti non fit injuria. 


430. Res judicata pro veritate habetur. 
1. W HEN a matter hath received the ſanction of a judgment or 


decree on its fide, the preſumption is, that it is right; for res 
judicata pro veritate habetur ; as when our judges or courts of law acknow- 
ledged the pope head and grand ſovereign from whom all eccleſiaſtical per- 
ſons had their power. And Therning in particular called him Apoſtle ; ſo 
that his eccleſiaſtical acts were allowed lawful; ſo upon clearing the king's 
ſupremacy, when the clouds of ignorance were diſperſed, the conſequence 
of his authority was as clearly declared, &c, Hob. 147. | 

2. References, Co. Lit. 39. a. 236. b. 103. 4. 4 Co. 70. 


5 431. Reſtrictions | 


W 


* 


_— 


"at Law and Equity. W 


431. Reſtrictions of redemptions of mortgages diſcountenanced 
| 5 in equity. 


1. H Mortgaged lands, provided that he himſelf, or the heirs male of 


his body, might redeem. Yet decreed that the aſſignee ſhould re- 


deem. Once a mortgage and always a mortgage. 1 Vern. caſe 31. Vide 


caſe 6. | Mg 7% 
2. References, 1 Vern. 7, 190, &c. 214, Cc. 394, Cc. 2 Rep. Chan. 
147. Bk Hs, 
3. Rules, Remedies to be reciprocal, Once a mortgage and always 4 
mortgage. | | 


432. Rex eft caput et ſalus reipublicae. 


IN ſome ws non compos mentis may commit high treaſon ; for the 
J king is c et ſalus reipublicae, et à capite bona valetudo tranfit in 
omnes; and therefore the perſons of the kings are ſo ſacred, that none may 
offer them violence, but he is reus criminis laeſae majeſtatis : et pereat unus 
ne ner ones ; but non comtos mentis may not commit petit treaſon, 4 Co. 
124. 6. e 


433. Rex eſt mixta perſona cum ſacerdote. 5 


nn that proxies, being. in their original nature duties payable for 
| viſitation, . were grantable to the king, and he capable of ſuch grants, 
eſpecially fince they have been converted into certain ſums of money in the 
nature of a penſion or annuity ; for by the antient law of England the king 
hath power to viſit, reform and correct all abuſes and enormities in the 


church; and by the ſtatute H. 8. the crown was but remitted and reſtored 


to its antient juriſdiction which had been uſurped by the biſhop of Rome. 
Reges ſacro oleo uncti ſpiritualis juriſdictionis ſunt capaces. And proxy is a 
profit of juriſdiction ; rex eff mixta perſona cum ſacerdote ; alſo he may 


have tithes by the common law, which is a matter of which no lay per- 


ſon was capable; he may viſit his free chapels and hoſpitals. Onmes reges 


dicuntur cleri; and cauſa ſpiritualis committi poteſt principi laico. Da. 4. a. 


434. Rex eſt monarcha et imperator in regno ſro. 


15 RE GES abſoluti habent catering, et dici hoſſunt imperatores ; ef rex 


* **. anglige eft monarcha et imperator in regno ſuo. Rex angliae eſt abſo- 
lutus monarcha ; et abſolutum habet imperium. Rex plenitudine poteſtatis 
might create a county palatine with jura regalia, which confiſt of theſe 


two things or principal points. 1. Royal juriſdiction. 2. Royal ſeignory, 


Sc. Da. le caſe del countie palatine, &c. The king is head of the com- 


monwealth immediately under God ; and by his taking the crown, all at- 
tainders of his perſon are purged, without any reverſal ; he cannot be a 
minor; in him is no imperfection, negligence, laches or folly; he can do 


no wrong; it is his prerogative to make war and peace; to coin and give 


41 foreign 
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foreign coin its value, by his royal proclamation without parliament ; he is 


the fountain of honour ; all juriſdiction. is from him; he is * ſupreme ordi- 
nary, ſupreme patron, head of the charch, and his prelates but his miniſters; 
he is guardian of ideots, &c. he has all mines of gold and filver ; he calls, 
continues and diffolves parliaments; he is ſuppoſed preſent in all his courts ; 
all lands are holden of him; all franchizes are derived from bim; all eſcheats 
and forfeitures of all lands and franchizes belong to him; alſo all deodands, 
treaſure trove of gold and filver, eſtrays, waifs, and goods and chatiels of 
all felons and fugitives ; he hath alſo all royal fiſh, white ſwans not -mark< 
ed which have gained their natural liberty ; he is not to be ſuppoſed igno- 
rant or miſconuſant of the law; he is not bound by acts of parliament, 


_ unleſs either expreſly named, or the cauſe of religion, charity or the pub- 


lic good be concerned; in a word - he hath a prerogative in all things 
that are not injurious to the ſubject; yet this plenitude of power comes all 
from the law; for, | 2 | 
2. The law is to the king, as the king is to the law; lex reg! quod rex 
legi. As the king upholdeth and maintaineth the laws, privileges and rights 
of the land, ſo the law keepeth men in ſubjection and obedience to the king, 
and thereby giveth glory and ſafety to the king, with peace and dignity to 
the kingdom. Maſon's Reaſons Monarch. 8v0. p. 126. = 
3. Brad. alſo, Rex ſub nulla nifi tantum ſub deo et lege. Acts of juſtice | 
the king may not, nay he cannot put off, as ſays lord Hobart, Ceſſa _ 


| non vis judicare. The king is never ſuppoſed in law to be ill affected, 


but abuſed and deceived ; for eadem praeſumitur mens regis, quae eft juris, 
Sc. Hob. 155. 5 | REST 
4. Rex quod injuſtum eſt facere non poteſt. Jenk. 325, margin. Co. Lit. 
19. a. Doct. & Stud. lib. 1, cap. 8. for he governs by law. Co. Lit. 232. 
5. Rex non poteſt fallere, nec falli. Jenk. 48. 4 Co. Bozoun's caſe. 
12 Co. 3. Co. Lit. 98. b. gg. a. | 3 | 
6. He can do no wrong ; for he is the fountain of juſtice and common 


right, and God's vicegerent. 11 Co. 72. 4, Bratton hath it, Nihil aliud 


eft rex in terris,. cum fit dei miniſter et vicarius, quam quod de jure po- 
teſt ; et paulo poſt : itaque poteſtas juris ſua eft, non injuriae ; et (obſerve bien) 
cum fit autor juris, non debet inde injuriarum naſci occaſio, unde jura naſ- 
cuntur. 11 Co. 74. a. For law is the perfection of reaſon, a ray of the 
divine mind, and cannot be the author of wrong, &c. | : 


435. Rex eſt perfona mixta, medicus regni, pater patriae, 
| et ſponſus regni. 5 
„Dien x1 G Merdeles Gr cafe, De. 4. „ He, Hi. 
2. Rules, Omnes reges dicuntur clerici. Rex eft mixta perſona cum ſa- 


cerdote, Summa eft ratio, quae pro religione facit. Charitas eft facere juſti- 
tiam. Rex eft monarcha et imperator in regno ſuo. 


436.. Rex 


credit with it, Poph. 26. 1 


the law. Rex eft monarcha, &c. Non debet judicare je 


„ 
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436. Rex non debet judicare ſed ſecundum legem. 


8 [ "HE king ſubmits himſelf to the law; for Bracton ſaith, quod non de- 


bet judicare ſed ſecundum legem; and his prerogative is ſo excellent, 
that he cannot take a part with any thing, but by matter of record, neither 
can he draw the right or poſſeſſion of any one in queſtion upon a bare ſur- 
miſe, but by office or other matter of record; for a record always carries 


437. Rex non debet eſſe ſub homine, ſed ſub deo et lege. 


1. D Eferences, 12 Co. 65. Brad. 7. 


2. Rules, Rex eft monarcha, &c. Rex eff mixta perſona, &c. 
438. Rex non poteſt fallere, nec falli. 


General. 


„H= to be ſuppoſed miſconuſant of the law, Co. Lit. 99. 4. 


Particular caſes. | 


2. And therefore when he licenceth expreſly to alien to an abbot, c. 
which is in Mortmain, he need not make any non obſtante of the ſtatute of 
Mortmain ; for it is apparent to be granted in Mortmain, and the king is 
the head of the law; and therefore pracſumitur rex habere omnia jura in 
ſerinio pectoris ſui, for the maintenance of his grant to be good according 
to the law, &c. Co. Lit. 99. 2. | 

3. Though the queen's grant was ex gratia ſpecials, certa ſcientia, et 
mero motu ; yet this ſhall not extend the queen's grant againſt her intention 
and meaning expreſſed therein; nor by any ſtrained conſtruction make any 
thing to paſs againſt the apt and proper ſignification, or the main, common 
and uſual ſenſe of the words of her grant. 4 Co. 3 5. | | 

4. Though the king or ordinary may ſuffer a church in lapſe to ſtand 
void (which yet is culpa) however they cannot bind themſelves that they 
will not fill the church; for that were injuria et malum in ſe ; and there» 
fore ſhall be judged in law, as deceit of the king; for eadem mens prae- 


ſumitur regis, quae eft juris, &c. Hob. 1 54. 


5. References, 3 Co. 1. 4 Co. Bozourt's caſe. 12 Co, 3 Co. Lit. 98. 6. 
99. 2. Jenk. 48. wh 3 ly 

6. Rules, King can do no wrong, Neither grant, take, &c. but by 
matter of record. Is the fountain of juſtice, May not be 75 ignorant of 


oſed 
ſecundum legem. 
And the next rule, : 


5 1 | | 439. Rex 


- - mv =» "#4 „ „ 


— 


— 
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439. Rex quod injuſtum facere non poteſt. 
| „ + : Generel. | : 
I. RE king can do no wrong by his prerogative. 13 E. 4. 8. 
2. The king may diſſeiſe no mari, nor no man him, nor pull 
any reverſion or remainder out of him. Do#. & Stud. lib. 1. cap. 8. 


Particular caſes. © 


To the king's grant. | | 
3. The king's grants are to be conſtrued beneficially for his honour and 
relief of the ſubject, and not ſtrictly to the ſubverſion of ſuch grants. 


To bar others. F | 
4. Before the ſtatute de donis, if lands had been given to the king and 
to the heirs of his body, he could not, before iſſue had, have aliened in 
fee, but only to have barred his iſſue, as any common perſon might have 
done, but not to have barred the reverſion ; for that ſhould have been a 
wrong in the caſe of a ſubject, and the king's prerogative cannot alter his 
caſe, nor make it greater than the donor gave unto him: and it is a maxim 


in law, that the king can do no wrong. Co. Lit. 19. b. 


In matters of truſt, 8c. 


| As preſentation by lapſe, &c. 
5B. A lapſe is an act and office of truſt repoſed by law in the ordinary, 
metropolitan, and laſtly in the king, who is certum et flabilimentum juſti- 
tiae ; the end of which truſt is to provide the church of a rector in de- 
fault of the patron ; and yet as for him and to his behoof ; and therefore 
as he cannot transfer his truſt to another, ſo cannot he deveſt the thing 
wherewith he is truſted to any other purpoſe ; and therefore, as hath been 
ſaid, though the king or biſhop may ſuffer the church to ſtand void, yet 
they may not bind themſelves not to fill it, as that were injuria et malum 
in ſe, and therefore to be adjudged in deceit of the king; for eadem mens 
praeſumitur regis, &c. and if the ordinary, metropolitan or king himſelf, 
have not collated or preſented by lapſe, the patron may preſent, and the 
king or metropolitan .can no where preſent but where the ordinary might; 
and even where lapſe accrues to him or to any other to preſent by lapſe, he 
is but as it were negotiorum geſtor, or a kind of attorney, made by law, to 
do that for the patron, which it is ſuppoſed he would do himſelf, if there 
were not ſome let; and therefore the collation by lapſe, is in right of the 
patron, and for his turn, and he ſhall lay it as his poſſeſſion in an aſſiſe of 
darreign preſentment, &c. Hob. 1 54. | | FE 

6. Rules, King can do no wrong. Rex eft mixta perſona, &c. Non 
Poteſt judicare, &c. Fallere nec falli, | f 


5 | | 440. Rights 


x © - = WW. AL. d _ >, 


. wry 


= 


A — PREY 


q | of Law and | Equity. 309 


— 4 


440. Rights never die. 


What, and general to. 5 
1. NE ref, reflum, is a proper and ſignificant word for the right 
” which any hath; and wrong or injury is in French aptly called Tort; 
becauſe it is wreſted or crooked, being contrary to right and ſtreight, &c, 
Co. Lit. 158. a. | „„ 

2. Jus, or right, in general ſignification, includeth not only a right for 
which a writ of right lieth, but alſo any title or claim, for which no ac- 
tion is given by law, but only an entry. Co. Lit. 265. 4. 345. 4. b. 

3. Eſtates in lands are properly merged or confounded when the leſſer 


eſtate meets with the greater .in the ſame perſon, and in the ſame right ; 


as terminus et feodum non poſſunt conſtare ſimul in und eademque perſond. Da. 
4. b. 5. a. | | | 
2 To the writs of right. 
| Wherefore ſo called, the forts and nature, &c. | 
4. Brief de droit, breve de redo, are of two ſorts. 1. A writ of right 


mentioned by Lit. ſect. 234. which is the higheſt of all other real writs 
whatſoever, and hath the greateſt reſpect, &c. and the moſt aſſured and 


final judgment; and therefore it is called a writ of right right, and in the 


old books droit droit, and this writ / darrein remedie de touts recoveries 
enter touts orders des pleas, and the jury in this writ is called magna aſſiſa, 
or magna jurata. 2. Writs of right in their nature, as the rationabilt 
parte, and ne injuſte vexes. Co, Lit, 158. b. | i | 
; Never die. 

- General. 1 
5. Un droit ne poit pas morier ; dormit aliquando jus, mritur nunquam; for 
of ſuch an high eſtimation is right in the eye of the law, as that it pre- 
ſerveth it from death and deſtruction ; trodden down it may be, but never 


trodden out; for where it hath been ſaid, that a releaſe of right doth in 
ſome caſes enure by way of extinguiſhment, it is to be underſtood either 


as Littleton doth ſe. 478. in reſpect of him who makes the releaſe, or 


in reſpect that by conſtruction of law, it enureth not only to him to whom 
it is made, but to others alſo who are ſtrangers to the releaſe. Co. Lit. 279. 


Da. 4.6. 5. a. | 

HERE Particular. . e 
6. As if there be lord and tenant, and the tenant make a leaſe for life, 

the remainder in fee, if the lord releaſe to the tenant for life, the rent is 

wholly extinguiſhed, and he in remainder ſhall take benefit thereof; even 

ſo when the heir of the diſſeiſor is diſſeiſed, and the diſſeiſor makes a leaſe 

for life, the remainder in fee, if the firſt diſſeiſee releaſe to the tenant for 


life, this is faid to enure by way of extinguiſhment ; for that it ſhall enure 


to him in the remainder who is a flranger to the releaſe, and yet in truth 
the right is not extin&, but doth follow the poſſeſſion, viz. the tenant for 
2 hh. : 4K 2 | * life 


—— 
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2 


the right of inheritance is in him in remainder ; for à right to land cannot 
die, or be extinct in deed ; and therefore, if after the death of the tenant for 
life, the heir of the diſſeiſor bring a writ of right againſt him in the re- 
mainder, and he join the miſe upon the meer right, it ſhall be found for 
him; becauſe in judgment of law he hath, by the. ſaid releaſe, the tight 
of the firſt diſſeiſee. Co. Lit. 279. b. Da. 4. 5. 5.4. wet + 


x. Rights or titles to lands or tenements of inheritance or 
4479 


by releaſe or confirmation, or other act which tantamounts. 


1. HE rule of the common law is, that a right or title, which any 
1 one hath to any lands or tenements of any eſtate of inheritance 


or freehold, may not be barred by the acceptance of any ſort of collateral 
ſatisfaction or recompence, 4 Co, r. 4. | 


Particular cafes. | 


2. As if A. diſſeiſe B. tenant for life, or in fee, of the manor of Dale, 
and after give him the manor of Sale, to him and his heirs, in fall ſatisfacti- 
on of all his rights, and actions that he hath in or on account of the ſaid 
manor of Dale, which B. accepts; yet he may enter into the manor of 
Dale, or recover the ſame in any real action; for à right or title of free- 
bold, or inheritance, may not be — by any collateral ſati faction, but by 
releaſe or by confirmation, or other act which tantamounts ; and therefore it is 
commonly ſaid in our books, That accord with ſatigfaction is a good plea 
in, perſonal attions, where damages are only to be recovered; but not in atti- 
ons real. And this was the reaſon that no collateral ſatisfaction or recom- 
panes _ a _ in ſatisfaction of her dower, was any bar thereto at 

W. 4 Co. I. 5. ; ; bs | R 
3. So if a man in conſideration of marriage after to be had with 4. 
made an eſtate of certain lands to her for life, in full ſatisfaction of all 


1 X.; = 442. Right 


life hath it during his time, and he in remainder to him and his heirs, ond | 


„may not be barred by collateral ſatisfackion, but 


*** 


— 2 * 
— | W * 
* # , +3 


—— 


442. Right where double, it ſhall be — be took in 
Kurt right which was moſt favourable, or beneficial to him. 


F land, and rent out of the ſame land, avtio-eo-the Gila perſon of 


like eſtate, and like ſurety of title, the rent is extinct. Dr. & 
Stud. Lib. 1. c. . 


2. Alſo if lands deſcend to him who bath right to the ſame lands e 
be ſhall be remitted to his better right, Dr. & Stud. Lib. 1. c. g. 


3. Alſo if two titles be concurrent together, the eldeſt ſhall be preferred. 
Dr. & Stud. Lib. 1. c. g. 


4. Diſſeiſſor leaſeth the lands to the diſſeiſſee for years, or at will, who 
enters; the law ſaith, he is in of his antient and better eſtate. Lit. 


8. References, Co. Lit. 278, b. 279. a. 283. Bac. Uſe of the lau 71. 


443. Rog ati ones, quaeſtiones, et poſiti Hones alben af / ſompli- 


Cs. 


tiplex indilincbum parit confisſonem, et een . et 1 


A debent Ie fimplices, Hob, 143. 
444. Sale f lands directed, and none ordered to ſet, he af f 


| do is who had the ire 


JF ave will that his lands ſhall be ſold, and ſhew not by whom, his | 
executors ſhall ſell; for they have the greateſt confidence put in them; 5 
having the diſpoſition of "the money for which | it is ſold, EI. Obſ. 93 

2. One having feoffees upon truſt, wills that his executors ſhould Tel his 
lands, and dies, if that executor makes an executor, the executor of the 
executor cannot ſell ; becauſe the firſt executor had that wer, as an au- 
thority ſeveral from his executorſhip; and though the firſt had refuſed to 
a&, yet he might have ſold the land, And if — had willed that the chief 
juſtice ſhould fell his land, though he refigned his office, and another chief 
juſtice was placed therein, yet the firſt. ſhould ſell the land; and if the 
will were that F. S. ſhould ſell the land, if he die his heir cannot ſell it, 


becauſe the truſt is determined. EJ/. 0% 9 


3. — 5 H. 7. 12,6. . Finneux. + Lov. | 
304. Nel/. 416. Prec. Chan. 185, 1 Chan, Ca. 197, 178, 179, 180, 


211, 262, Nell. 167, 170, 262. Prec. Chan. 123. Dy. 371. Co. Lit. 


112.6, &c. Dy. 271. Hard. 204. 


4. Rule, ee being clear, all means, without which that cannot be ats 
tained, * 1 ſupplied 5 a court 7 Juice. | 


445. Salus 


C 


= 
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| 145 Salus popes eſt ſuprema lex. .. 
General. 


A cuſtom may be prejudicial to a particular intereſt, 44 yet be rea- 
ſonable, where it is for the good of the commonwealth in general, 


. 33. Dy. 36, 60. 8 E. 4. 18. 21 E. 4. 28. 


5 Particular caſes. 


2. As a cuſtom to make bulwarks upon another's land, for the 2 
of: the realm. Dy. 60. 
3. And to raſe houſes in publico incendie. Dy. 36. | 
4. So of turning the plough upon the head-land of mother; in favour 
of huſbandry, or to dry nets upon the lands of another, in favour of fſhing, | 
and maintenance of navigation. 8 E. 4. 18. 21 E. 4. 28. 
| But a cuſtom which is contrary to the public good, ich is the ſcope 
* general end of all laws, (Salus populi ſuprema lex, ) or injurious and 
prejudicial to the multitude; and advantageous only to a particular perſon, | 
is contrary to the /aw of reaſon, which is the.moſt poſitrve of all laws ; and 
therefore could not have a reaſonable or lawful beginning, but was void ab 
initio, and no preſcription of time could make it good ; and therefore many 
cuſtoms, which have been adjudged void in our books, as being unreaſonable, 
"againſt common right, or meerly againſt law, if their nature and quality are 
conſidered, . will be found injurious to the multitude, - and: prejudicial to the 
commonwealth, and to have their beginning, for the moſt part, by op- 
pteſſion and extortion. des ſeigniors et grand homes. All cuſtoms ought 
to be certain; for incerta pro nullis habentur ; and conſuetudo ex certa cauſa 
rationabili uſitata privat communem legem. The three eſſential qualities of 
a good cuſtom are, 1. Certainty. 2. Realopablencls, « and 3. Pg: or 
0 mec. Da. 32.6, 33. 4. 
6. Reference, Fenk, 166. 
7. Rule, Law will rather ſuffer a eli, than an inconvenience. 


WY Semper praeſumitur pro legitimatione puerorum. 


Man leaveth his wife enfient with child; iſſue ſhall not be taken that 

ſhe was not enfient by her huſband on the day of his death; for 5li- 
atio non poteſt probari, but the iſſue muſt be, whether ſhe was enfen the 
3 Co. Lit. 126. 2. 


4.  Senſus ve enn ex cauſa dicendi ahn. eſt. 


| Rules. 


s. QEnſus verborum eft * ſeil. mitis et afper, et verba ſemper accipiendi 
' ſunt in mitiori 7755 4 Co, 13. a. 17 
— —— relatus ad perſonam intelligi + de conditiune per ſonar. 
1 ©o. 16. a. 
3. Actions for words not to be countenanced. 4 Co. 18. 4 
4. In caſe of ſlander for words, the ſenſe of the words is to be taken ; 


— bad that _ from the cauſe and occaſion of ſpeaking of * 
us 
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ſenſus — ex cauſa dicendi accipiendus eft ; et ſermones ſemper accipiendi 

ſunt ſecundum ſubjeam materiam. 4 Co. 13. b. 14. a. 

F. When the words cannot poſſibly be true, they cannot be actionable. 
4 Co. 16. 4. 


6. Words tending to a man's difinheriſan are aQtionable, anke he 
claims himſelf as heir, &c. 4 Co, 17. 4. 

7. So of flandering one's title. 

8. References, 1 Ro. Ab. 37. ac.) 38. (5. pur Hut. 104. 4 Co. 105. 
Cro. Ca. 192, 436, 437. 480, 469. Cro. Fac. 240, 241, 473» 514. 
642, 674. J. 305. 

9. Rules, Verba "ſemper accipienda ſunt in mitiori | ſenſu. Sermones ſemper 
accipiendi ſunt ſecundum ſubjeftam materiam, ef . Werbe perſonarum 
of whom OY are ſpoken. | | 


448. Sermones ſemper. acch colon * 3 ſub eccam 
materiam, et conditionem ä of . they are 


ſpoken. 


ULES, Senſus verborum ex cauſa dicendi 22 . 2 fer 
accipienda funt in mittori ſenſu. 


4 Sicut ad uarſtionem PP non * * ita 
ad your ſonem juris non ee juratores. 


General: 


M! in law ſhall not be put in iſſue to be tried per pais; for the 
rule is, quod quiſquis norit, in hoc ſe exerceat, and therefore ficut 
ad quaeftionem fatti non reſpondent judices, Sc. and if the jurors take upon 
them the knowledge of the law, and will find the ſpecial matter, and miſtake 
the law, the judges of the law ſhall give judgment upon the ſpecial matter, 
| according to the law, without any regard to the concluſion of the jurors, 
who ought not to take upon them the judgment of law. II Go. 10. 6. 


Particular. 


To the judges. 


TY, The We and ſages of the law, for their authority, wiki * 


ing, ty Sc. are to be honoured, reverenced and believed. Lord 
Coke” Epiſtle to the Reader, 4th Report. 


3. Judges in England are expoſitors of the Iriſh hw, 1 Vern, 405, 106. 


O ubat bound to take notice. 


4. As add are to obſerve the rules above, under rule fen us vile. &c. 
0 They are alſo to pay a regard to, and take notice of the ſenſe of the 
words in the places, where, &c, Pal. 102. And alſo they are to take 
notice of the king's title; for the court and judges are of the king's council, 
but then his title muſt be inconteſtably clear n both nme ang de- 
Fndant, Hob. 163, 164. 


C3 | 4L | b = 
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— 2 Who exempted from, 


5. Nabend 28 E. 1. 9. 13 E. 1. 38. O. Lit. 156, 157, | 159, 
172. Hard, 389. | po ee 
Roles, Clerict non fonantur in officio. 


What crimes diſable one to be a juror. 


1 References, Stat. N. 2. cap. 38. Art. fuper Chart, 9. ©. Lit. 6. 
2 \ * 


158. a. b, Tri. fer Pais. 


Who may be jurors, and who not, 5 their proerties, 
8. . b Co. Lit. 155, 156, 157, 172. 


e "of what they are to determine. e 5 Þ 
OF! Fr he faBt. 


7 


; 9. e before General. 


10. General References, Co. Lit. 125. 9 . 13. 4 i2 Co. 67. Phu 


Cite. 230. Tri. per Pais. 
IT. Rate, _—T 9 quis norit, in bee ef exerceat. 


450. Simplicite WY gn amica, er nimia ne fcc 1 jure 


eprovat WY. 


*. * r 1 2 AS + . al. *. 8 ann f.} *s 
"VERY eſtoppel vught to be rec, "theo, 90 4 b 
; affirmation of that which maketh the the choppd, and 25 be 

ſpoke ny” 115 Lie, 1 3. | 5 


. 


- As if l be ſaid, ut W quia baer aal Mt mon n nec Igat; | 


 imperſonalis dicitur, a ona ; neither doth a recital conclude, 
— it is no direct 2 Lie. 352. Vide 103. 
we Pros. ules, 2. 1 not aid new inventions, &c. Law favours juſtice, 
ic goods 7% Requireth Wal oa 8 Ae, & c. 45 
yo” V. rat er 5 

. 2 mii Il not | Fer wrong. Wall MB pr 1 

pry what the law Far _—_ umeth Hat 3 Japreſed new and Jhtile in- 
wentions in derugution of the common law. 


a t. K mulicr pobi lis myſerit gulli, Aiſaut E nobilis. 


HERE k a difference between a woman who is noble by de- 
: ſcent, and one only nable by e 4 for if a woman, who is 
as 5 deſcent, marry one undet the degree of nobility, yet ſhe remaineth 
noble tif} ; but if the only paihed Tt by marriage, ſhe loſsth it if (be 
marry under the degree of nobility, and ſo is the rule, /) mulier nobilis, * 


| 3 not be received to aver 


— — * 


> — 
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Son Arn oe 


— 


to be underſtood. Bot if a ducheſs by marriage, — a baron of the 


realm, ſhe remaineth a ducheſs, and loſeth not her name, becauſe her huſ- 
band is noble; ef fic de caeteris. Co. Lit. 

2. References, 2 H. 6, 11, 4 H. 6. * 22 H. 6. 52. Bro. _ 
6 C. 53. 4 Co. 118. | 


18 Solum rex hoc mon potep fare quod non w_ ju | 
n 


Rr Co. Lit. 19. 6. 1 Co. 44. 6 C. 55. 
2 Rule, The king can do no urung. 


453. Hlas deus haeredem facere poreſt, non homo. 


yp! es, in the legal underſtanding of the common law, implieth that 
he is ex juſtis nuptiis; for haeres legitimus eft, quem a * demon- 


N and is he to whom lands, tenements or 22 y the act of 


God, and right of blood do deſcend, of ſome eſtate of inheritance ; for ſolus 
deus hoeredem facere poteſt, non homo. Dicuntur autem baereditas et haeres 


ab baerendo, quod oft arcte infidendo; nam qui haeres eft, haeret, vel dicitur 
ab haerendo quia haereditas ſibi haeret ; licet 4 baeredem diffum velimt 


guod haeres fuit, hoc eft dominus terrurum, &c. quae ad eum perveniunt. 
A monſter, &c. may not be an heir. veer {ag | 


2. /Referrnces, Co. Lib. 22. 1 237. eee 3. Gil. 129. 


7 . ſeſſions belonging to the 
* rule, E ſonic uns entire du, d me,, 


455 Stabit 8 donec probetur in contrarinm. 


" Profenſeins f ier . 


Pan -of Ude fortifierh al eſtates, and fappolet 
dec e th een ive het” "Hob. 297. 

are preſumptions of law Io violent, as though they are falſe, 4 

againft" them. Hob. 297. 2 

3. A law grounded on preſumption, if the 6 be untrue, it 


is not to be holden in conſcience ; for fabitur aefumprio danec obetur i in 
contrarium. 1 Chan. Ca. 201. * * 1 | 


454 Spiritual office 3 with 6 it a . to have the * 


I 
4 


| The forts. | 
4. There are three ſorts of preſumptions. 1. Violent. 2, Probab and 
5er os Eier Fre. & 


. 


| 

| 
| 
| 
$I 
| 
F 
| 

| 


5 316 "The, Grounds and. Rudiments 


? TE" =” * > —— — * 


n oak 


. A deed is inrolled in ſuch à term; it ſhall be intended in hw Ade 
the Jeed was inrolled the firſt day of the term; for the term, as to many 


purpoſes, is but one day in law. Vet as the plaintiff had, in the particular 
caſe, by his demurrer confeſſed the inrolment to be after ; the preſumpti- 


is vaniſhed and became of no force. 4 for Habit fraęſumptio donec probetur 
e 4 Co. 71. 

6. True it is, that records import in themſelves verity, and conclude. all 
people to deny any thing apparent in the record, &c. Vide 37 H. 6. fo. 


21. b. Plow. Com. 57, Dy. 242. But an averment which ſtands with the 
record, and which does not impeach any thing within the record, the law 


allows, as againſt a fine upon a releaſe, to ſay that the Cognizee had no- 
thing at the time of the fine levied. 80 againſt letters patent of the king 
under the great ſeal ſhewed in court, regularly none may deny them, but 


non conceſſit per praedictas literas patentes is a good plea; and fo in the ca ſe 


next - foregoing, though the inrolment, or other matter of record, ſhall 
not be tried per pais; for that the inrolment might not be brought 3 in 
queſtion, yet the time of it may, &c. 4 Co. 71. 3. 

7. So if profeſſion be denied, it ſhall be tried by the court chiiſtien, but 


i the ins of, the enen as is held 
M a 


hath Sn but his villainage ; the demandant had no reply, —_ it were 
falſe, but his writ muſt needs abate, till Stat. 37 E. 3. admitted the coun- 
ter-plea. Manſels caſe. See Hob. 297. 

9. So in replevin, if upon an avowry the tenant diſclaims, he ſhall have 


Judgment, though it be falſe; fot the ſaw believes the parties will not do 
themſelves wrong in ſo high à degree. Hob. 297. 


10. So the law preſumeth violently, that a layman cannot be abſolutely 
diſcharged of tithes; and therefore it will not allow a 8 of ſuch 


diſcharge ;' (but this in favorem eccleſiae, leaſt laymen ſhould 4 the church) 


holding it more reaſonable, that ſome one man ſhould ſuffer a miſchief 
to loſe. ſuch a privilege; being ſo improbable, and of ſo dangerous conſe- 
quence, than, for his particular, to admit a ſpoil of the church and a 
decay of religion, according to the rule, Omne magnum exemplum aliquid 
habet ex iniquo, quod publica utilitate compenſatur. So though you ſhall be 
allowed your diſcharge, when it appeareth ; yet when it eme not, 
Aabitur pragſumptioni, donec probetur in contrarium. Hob. 29797. 


11. References, Co. Lit. 74+ 2 C. 48. 4. Hob. 44. Pain. 148, 119 | 


Cro. Fac. 57, 58. Cra. Eliz. 578, 579. 5 
12. Rules, Mt the term in law. but one day. Law will admit no a He 


gainft that which the law preſumetb. Nullum iniquum eft in are 2 | | 


cum, C Gras dren en of cs. 


eee 1 
x 2 "A 
4 5 12 


1324 12 tenant pleaded himſelf villain to 7. f. and that ihe 


WER n —_ 5 * LO . — we, TY 4 . F 4 . 4 * . nn vw W - iS * ; 
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456. Statutes made againſt frond, are to be conſtrued lle. 
rally, and expounded beneficially to ſuppreſs frau 4, Kc. 


ULES, Dona clandeftina ſunt ſemper fufpiciofa, Kex et E 5 (60 


nd cum acerdote. 


457. Statutes penal to * conflrued Ari) 


U LE S, Al ea quae freguentius accidunt * a ; Rex- efþ 
mixta "perſona. cum ſacerdote. | 


155 Statutes, the preamble 1. is to be taken for truth ; 
and it cannot be ſuppoſed that ſtatutes made by antho- 
Ko of the whole * will recite a thing TOY 
Ys rut 


TT cannot be 3 that ſtatutes made by 3 of 40 ale : 
5 | realm, king, lords and commons, will recite a thing againſt the | 
e truth. Docf. & Stud. lib. 2. cap. 55. fo. 165. 5. 

: 2. The rehearſal or preamble of a ſtatute is to be taken for truth ; for} it 

6 cannot be thought, that a ſtatute made by the authority of the whole 
| realm, as well of the king, as of the lords ſpiritual and temporal, and 
© of vena will recite a thing e de: truth. Co. Lit. rg. b. i 
0 


459 Statute to be conft ved according to "tart: equity. | 


y 

bh ULES, Acquum et bonum eft io e. Dona Ws font fen. > 
9 VI fuſpicioſa. Ca. 1. 5 

E 1 f 

# 460. States to te afl in equity. 

d ; 

be Aue in hatutes that introduce new lows imph a m—_ . 
dt, of all that is not in the purview. Hob. 2 | 

A 2. A court of equity.-is not to alter the low. ee 

19. . 
Fe it cannot be ſet aſide in equity. 2 Vern. 6. 

1 3. References, 1 Chan. Cu. 71, 72. Bi. Ly 6. 15. 4. C. Lit. 
en- 382. 4 Co. 22. | 

1 4. Rules, Equity proper interpreter of ſtatutes. daldie to be _ 5 
hh cundum aequalitatem rationis. | 

Tit, LIT 


4 M ©. 461. Ste: 


— — — 


—ͤ— 


— — — 
— — 
— cen 


— bp TEES RY —  __— 


318 "The Cron anu Rudiments 


— — — —— ER 
— * - — 7 ̃uü ̃⁰ . ION 
— — 1 —— We iS metered an is 
— —— ———_—— m 0 
0 . 


— — — 
— —— — 11 — ITE — 
— — — — — — - — * — — 2 1 — 
- 


461. Starates are 0 be e! char the guten . 
M eee e: 


be damniſid. oy 


-Eference; Co. Lit. 11. l. 381, 24, 79, 290, 365, 280, 336, 445 
183. | 
2. 13 N to be ang to . | 


4% *. Summa a 90 facere info a, et mary 


tempore quando wha 


General. 


a 
. „ 


1. . BE oy Zuse, preſume way one. W | 


„ a re cligion or or any religious duty. 11 Co, 70. 


Particular. ny 


2. 80 a parſon ſhall be intended by the law reſident upon his benefice 
fr the cure of the ſouls he hath there; for a parſon with cure of ſouls, 
who is non-reſident, non eft di iſpenſator fed diſſipator, non ſpeculater,. fed 


ſpiculator. 11 Co. 50. b. 
So: in the caſe t bar, the os alli i cooltrafiiine a- 


5. YÞ 
gainſt the 24.4 af ion, —— of 1 aut maintenance 


Judg 
6 the. words be ſhort. and ine. 4 er 


4563. Summa ratio eff quae ao 1 e. 


HE ſtatute 1 Eliz. proves that acts, 'whi ich reſtrain ecbleſiaſtical 

perſons from, waſting, their poſſeſſions, _ were given to 
maintain the ſervice of God, hind the king, unleſs ſpecial, — be 
made to the contrary by the ſame aQ. Et e ratio ow _ 


relixiame fucit. 5 Co. 14 Ns 9; YT; 


2. References, 11 Cu. 70. Hol. 296. Fent. 162, 166, 233. 20. | 


.. Salk; 294. The Biſhop of St. David's caſe. . 
3. Rules, Revendum of ecclefiae, quam per ſonar, Rex eft: mixte. perjona 

cum Herralue. * is the Mee 4 the: Judges to rey . 00 3 

n 1 


ace Summum js femme eft mujer. 1 
aw, S are i to grapes,  obich being. too much profied v 


an hard and unwholeſome wine. Ira viri non operatur juſtitiam dei. 
2. According to Ariſtotle, ſtrict or preciſe law, or ſummum jus, is ſo cal- 


» FP | 
* * 44S 


| — becauſe that if it have no allay in it to qualify the harſhneſs and ſe- 


very of it, it is un . and ſower in taſte, and —— in equity. 
Baden ſaith, hat amongſt the eivilians it is the ſame as a very hard 
— exact and full of rigour, and almoſt unjuſt ; and this ſtrict or Pw 


I 


On an bi 


— . ——— 1 . "= 3 | b rr Regie 
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law is ſet by thoſe who write of law oppoſite to equity; and this law, by 
ſome lawyers, is termed alſo ſubtile jus, a ſubtil law, by others ſummum jus, or 
—— degree, or̃ moſt exact; and it is ſo to be taken when men 
regard more the letter than the law itſelf. Oidendor ius divideth this ſum- 
mum jus into proper and improper. 1. Proper is an undoubted and 
infallible rule of honeſty, which may generally, without exception, be put 
| in execution in any commonwealth, whether originally grounded upog the 
law of nature or upon the law of nations: but here is no reſpe& had to any 
circumſtances, but that belongeth to equity, or the court of conſcience. 
Now becauſe preciſe law, as it is a fixt rule, and cannot conſider circumſtan- 
j ces, is, though very wrongfully, called wrong in the higheſt degree, ſummum 
5 jus ſumma eft injuria; yet it is the juſteſt reaſon that may be, nay it is 
; the perfection of reaſon, and , hath no fault in itſelf, but the error is 
in the minds of men prone to evil, and not judging aright of the cir- 


is cumſtances of the fact, wherein law and right ſtandeth. 2. Improper, 
©. when by an over rigorous and hard interpretation it is drawn to inconve- 


nient kind of facts, or by colour is forced to fruſtrate the good meaning of 


the law. 2 Weſt's Prec. 173. b. 174. 4. b. 
3. Summum jus often regardeth the very words and letter of the common 


C8 hw, for remedy whereof the parties grieved pray aid of chancery to bridle 
ls; the IA be and reduce fuch rigour to equity and conſcience. 2 Weſt's 
* Hob. 145. 97.75 10 #455: | | . 2 gr 


ed Prec. 173. 


# + 
” W # + i 
7 iT 
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95 A A 98 465. Simony odious in lato. np e 


1. THE law abhors ſimony, ſo that before the ſtatute /. 2. cap. 5. 
| the plaintiff in a quere impedit recovered no damages for the loſs of 
his preſentation ; and this is the reaſon that guardian in ſocage ſhall not 
preſent ;_ becauſe he can, take nothing for it, and ſo cannot account for it; 
and by the law he can meddle with nothing he cannot account for. Ce. 

Lit. 18. 4. 344 K 6 CG. 41. 4.4. 592.4 (IO SRL I 
2. If an incumbent were guilty of ſimony in obtaining a benefice, he 
was made incapable of that benefice for ever, by the words of the ſtatute 
31 Elia. which are largely to be expounded. Hob. 7 5. i 

3. And ſuch incumbent as cometh in by reaſon of any corrupt agreement, 
is ſo abſolutely diſabled for ever to he pteſented to that church, that the 
king cannot by lapſe preſent him thereunto. Cu. Lit. 20. 4. Plow." "Com. 
502. 5 20% AN id Co todo Do od hi > 
4. If pariſhioners pay tithes to him who came in by ſimony, it. is at 
their peril. Hob. 168. | 3 £ | Ani 8. Di nl 
. Statutes of ſimony extend not only to berlefices with cure, but alſo 
to dignities, prebends and all other eccleſiaſtical livings. C Lit. 120. 

6. References, 4 Co. 49. 3. If. 204. - Salk. 294. Watſon, Biſhop of St. 
David's caſe. See Can. 40. Salk. 322. 5 Co. De Ju. Regis Eccl. . 4. 
Co, Lit. 344. 6. Hob. px. Co: Lit. 120. Ph. ( 502. Hab. 165, 
Cc. 6 Co. 51, 52, 2 Vent. 39, 213. 
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„ 4356. Talis 
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466. Talis interpretatio ſemper fienda eſt, ut evitetur abſur- | 
dum et inconveniens, et ne judicium fit illuſorium. 


Eferences, 1 Co. 14. Sir William Pelbam's caſe. Me. 423. 2 Leon, 
60. Co, Lit. 362. 4. 18 E. 3. 4. 16. 4 Co. 48. Andrew Ognel's 


caſe, 
2̃. Rules, Conftruttio legis non facit's injuriam. Law n juſtice, &c. 
Is the perfection of reaſon. Requi reth order and decency, &c. Hill not fuf- 


fer wrong. 


467. Talis non eft eadem ; for nullum ſimile eſt 1 


ALIS indentura, qualis as in the count is alledged, is no direct anſwer 
to the indenture mentioned 1 in the declaration; for talis indentura non 


eft eadem indentura ; for nullum fimile eft idem. 4 Co. 18. b. 


468. Tempus eft edax rerum. 


N the caſe of a charter of feoffment, if all the witneſſes to the deed 

be dead, as no man can keep his witneſſes alive, and: time. weareth 

out all men, then violent preſumption, which ſtands for a proof, is conti- 
nual and quiet poſſeſſion; for ex diuturnitate temporis omnia praeſumuntur 


ſolemniter eſſe acta. Co. Lit. 6. b. 
2. References, 12 Co. 4, 5. Palm. 426, 427. Hard. 382. 1 Mod. 177. 


3. Rule, Omnia praeſumuntur ſolemnitur eſſe acta. Ca. 8. 


469. Term thr years regularly cannot be intailed, though it 
may be made to wait upon an inheritance that is intailed. 


| | | General to, and rules, 
A g a term cannot be intailed, yet it may wait on an inheri- 


tance which is intailed, and when it is thus limited, it is not pro- 

perly an intail within the ſtatute de donis, but governable partly by equity, 
and partly by law. 3 Chan. Ca. 3, 4, 5, 7, &c. 23 
. 2. And the truſt of a term to attend the 2 — muſt be to the 
fame uſes with the inheritance. 3 Chan. Ca. 4, 10, 11, 23, 24. 

3. And ſuch a truſt is but a creature of equity, and may be barred 
ſans fine or recovery. 3 Chan. Ca. 3. 6. 

4. Yet where a term attends on the inheritance, it may be barred * 
recovery. 3 Chan. Ca. 16. 

5. Rule, Perpetuities odious in | low and ROW: 


| S | 470. Ter. 


9 3 
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470. Terminus et feodum non poſſunt conſtare ſimul in und 
3 eademque perſona. : 
_ What merger is. 


„Ern in lands are properly merged when the leſſer eſtate 


| meets with the greater in the ſame perſon, and right; as fer- 
minus et feodum non poſſunt conflare ſimul, &c. for a term is finite, and 
a fee-fimple infinite; and the finite, of neceffity, muſt be ſwallowed and 
loſt in the infinite; but this is confounding and not extinguiſhing. Da. 4. 6. 


Particular caſes. - 


2. For if the particular tenant grant or ſurrender his eſtate to him in 
reverſion, the particular eſtate is not extin&, though it be merged ; for if 


the particular tenant had charged the land with a rent, or other incum- 
brance, the eſtate remains in eſſe as to that, Dav. 4. 6. Ts 


And true it is, that eſtates in land, and right to lands, are things 
of the ſubſtance, that they cannot be extinct, or interire penitus, and ſo it 
is that Littleton faith, that if the Diſſeiſſee, when his entry is tolled, releaſe 
to the tertenant, all his right, that it ſhall enure by way of extinguiſhment, 
for the right which he had paſſed to the tenant by his releaſe: and it 
ſhould be inconvenient that ſuch antient right ſhould be utterly extinct; for 
rights never die. Da. 4. b. 5.4. | | | 
4. Yet things that are iſſuing out of lands, as a ſeigniory, rent-charge, 
Sc. are liable to extinguiſhment to all intents. Plow. Com. 419 a. Lit. 


112. 6, So real actions alſo and conditions, are ſubject to extinguiſhment, 


And this is 9 by unity of poſſeſſion, as in all caſes of remitter, he who 
hath right of action for the lands, having the poſſeſſion of the lands, there 
is none againſt whom he may bring his action; and therefore the action is 
extinct for ever. And, on the ſame reaſon, a condition which gives title 
of re-entry into land is extin& by purchaſe of all or part of the land, 
8 H. 7. 8. 6. 33 H. 8. Bro. Extinguiſhment 49. So a warranty is ex- 
tinguiſhed by re- feoffment, or deſcent of the lands to the ſame perſon who 
hath the warranty. So of unity of poſſeſſion in ſome, though not in other 
caſes, &c. Da. 4.6. 5. a. b. | 
5. Rule, Lefſer ęſtate mergeth in the greater, 


471. Teftamenta cum duo inter ſe pugnantia reperiuntur, 
ultimum ratum eſt. 


EE rule, Ultima woluntas teſtatoris perimplenda eft ſecundum veram in- 


tentionem ſuam. 
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472. -That Hall have the denefit, ahidh hath ar wadld have 
ar Tr Pls gg, wit ha wil 


1. A in fee is forfeited, the mortgagee dies, and the mortgagor 
comes to redeem.; equity will decree the money to be paid to the 
executor or adminiſtrator of the. mortgagee, the mortgagee being dead. 
1 Ch. Ca. 283. So the mortgage land ſhall be deereed to the executor or 
adminiſtrator, and not to the heir. 1 Fern. 412. And the heir of the 
7 a ſhall be compelled to convey to the executor or adminiſtrator. 
2 Gh, Ca. co, 11. ä | 
22. But — one purchaſed af a mortgagee under an apprehenſion that 
he had an abſolute eſtate, the mortgagor coming to redeem, the money was 
decreed to the heir; and not to the executor. 1 Vern. 271. For as in the 
firſt caſe the perſonal eſtate bore the loſs; it being intended only a ſecurity 
for money: ſo in the latter caſe, the real eſtate bore the loſs; it being an ab- 
ſolute purchaſe. Francis Max. Eg. 21. 3 Rep. Ch. 222. 
3. That in the caſe of a mortgage in fee, and the mortgagee dying before 
payment, the money ſhould be paid to the executor or adminiſtrator, and 
not to the heir, was an unſettled point; for where there was neither bond 
nor covenant for payment, nor any defe& af aſſets to pay debts, and the 
condition was to pay the heirs of the mortgagee, or to the heirs or execu- 
tors, &c. the court many times doubted, and ſometimes decreed the mort- 
gage money to the heir. Vide 1 Rep. Ch. 183. 2 Rep. Ch. 155, 242. 
1 Ch. Ca. 88. 1 Verx. 170. But all theſe doubts are now ouſted, and the 
money, in all caſes, is to be paid to the executor or adminiſtrator. Vide 
1 Ch. Ca. 283. 2 Ch. Ca. 50, 51, 220. 2 Vern, 348, 351. Vide eri- 


am 1 Vernon 412. Max. Eg. 21. Hal 
4. The Eaft India company ſued their factor for an account of 12000 J. 
in gold, which he 4 4 4 thither from hence. He, on his account, de- 
manded (according to the uſual cuſtom) allowance for ſo much paid for 
cuſtoms to the king of India. It was infiſted, that he never paid the cu- 
ſtom there, for the gold; ſo whether he, or the principal merchant ſhould 
have the cuſtom, was the queſtion ? On reference, two merchants certified, 
That, by the courſe of merchants, the factor ſhould retain the benefit of the 
non-payment of the cuſtoms ; for that if the principal freight, by his non- 
payment of the cuſtoms, had been loſt, he muſt have anſwered for it to 
the employer, and ſo run the hazard of it wholly, And in this caſe, the 
factor, by the law of India, had it been diſcovered, that he had. made ſuch 
concealment, and not entered into the cuſtom-books, would have loſt his 
life as a felon, Two other merchants certified, That the employer was 
to have the benefit of the non-payment of the cuſtoms, And, upon theſe 
certificates, it was decreed, That the factor ſhould have the benefit of theſe 
cuſtoms ; for it was a duty to be paid, and the employer could make no 
title to it, againſt him who was in poſſeſſion; and he who hath poſſeſſion 
bath right againſt all but him that hath the very right. 1 Ch. Ca. 25. And 
yet as the margent obſerves, a factor is only in nature of a truſtee for bis prin- 
cipal. See 2 Vern, 638. 
I : 15 5. The 


: 
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is obſerved in the margin, That this caſe is founded upon the general rule 
man ſhall take benefit of his own wrong. 


ſhall be firſt applied. 1 Ch. Ca. 297. 


demption, the perſonal eſtate” was not increaſed but diminiſhed ; and this 
was formerly decreed otherwiſe ; that in caſe there was no covenant in the 


po ro ne her Ol —„- 2 — on 


5. The factor hath ſtolen the cuſtom of divers goods, whereof the bil 
ſought an aceount and diſcovery, whether he paid the ſaid cuſtoms or not ? 
The defendant in his anſwer infiſted, he was not bound to anſwer that 
part of the bill; for that the plaintiff, who was the employer, was not in- 
titled to thoſe cuſtoms, nor any advantage, whether they were paid or 
not. Exceptions being taken to this anſwer, the maſter certified it ſuffi= 
cient. And, on exceptions to the report, it came now before the court, 
and the caſe Smith and Oxenden fo. 25. was cited: but on the. plaintiff's fide 
it was inſiſted, that this caſe was not like that; for that was of cuſtom . 
ſtolen from a foreign king, and this was of cuſtom ſtolen from our own 
king, and that it would be of evil conſequence, and an encouragement to 
evil factors, if the court ſhould give an opinion for them in a matter of 
fraud, as this was. And whereas it was infiſted by the defendant's counſel, 
that it was the courſe of merchants, that factors ſhould have the benefit of 
cuſtoms themſelves, and not the principals, becauſe the penalty would fall 
on the factor if diſcovered, it was declared that could not be called a cu- 
ſtom, being grounded upon fraud; and therefore the court ordered, that the 
defendant ſhould anſwer whether he paid the cuſtom or not. 1 Ch. Ca. 3o. 
Ruaere, Whether this caſe doth not E hard upon the rule, Nemo tenetur 
ſeipſum prodere; as well as for that the wrong done is, in truth, to the re- 
venue of the crown, and not to the plaintiff; who, by this bill is ſeeking ad- 
vantage of another's wrong, and that of a fraud too committed againſt the 


crown. 

6. The defendant had employed the plaintiff as his factor beyond ſea, and 
brought an action at law againſt the plaintiff, and had judgment, quod com- 
puter. The plaintiff brought his bill here for an allowance, upon account of 
what he had ſaved in not paying the cuſtoms of the goods (which coyld 
not be allowed before the auditor, as was ſaid) and an allowance was accord- 
ingly decreed him againſt the defendant, the employer. 1 Ch. Ca. 76. It 


above, where he is not particeps criminis; for then it is otherwiſe ; for no 


7. References, 1 Ch. Ca. 98. 2 Ch, Ca. 49, 152, 156, 187. 
1 Vern. 1, 188, 341, 436, 415. 2 Ch. Ca. 115. 2 Ventr. 3 59. 
Salk, 154. 1 Fern, 403, 435. S. C. 2 Rep. Ch. 377. 1 Vern. 133. 
2 Ch. Ca. 36. S. C. 1 Vern. 297. 6 Mod. 162. 2 Fern, 638. 


473. That ſhall make ſatisfaction which received the be- 
| nefit. | 

1. IF it be a duty or charge in equity, the perſonal eſtate ſhall be firſt ap- 
I plied. 2 Ch. Ca. 84. 255 on | 5 
2. If the real eſtate be charged with the legacies, yet the perſonal eſtate 


- 
3- But where the anceſtor purchaſed the _ of redemption which de- 
ſcended to his heir, the mortgage was not fatisfied out of the perſonal e- 
ſtate. 1 Vern. 37, Salk. 449. For by the purchaſe of the equity of re- 


mort- 


/ 


— 
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mortgage deed for payment of the mortgage money and intereſt, the ad- 
miniſtrator was not obliged to diſcharge the ſame. 1 Rep. Cb. 275, Here 
the money came out of the perſonal eſtate, and it cannot be equity, that 
the perſonal eſtate ſhould be further charged with the redemption ; as that 
would be to convert the perſonal eſtate, to the manifeſt hurt of thoſe in- 
titled thereunto, into a real eſtate, for the benefit of the heir, Debts ſhall 
(but legacies ſhall not) be paid out of the perſonal eſtate, though it be 
thereby diminiſhed to the prejudice of a widow, who claims her thirds by 
cuſtom, 2 Ch. Ca. 84, 85. 1 Fern. 36. S. C. | "Wy 

4. If the perſonal eſtate be not expreſly deviſed to the executor, it then 
remains in his hands as executor ; and conſequently to go in eaſe of the real 
eſtate, As where a man conveys his lands to truſtees to pay his debts, and 
made his wife his executrix, but did not expreſly give her the perſonal eſtate, 
it was decreed to be applied in eaſe of the real. 1 Ch. Ca. 297. And yet 
this was in caſe of a wife, who is intitled to more favour than other execu- 
tors commonly are, as I conceive appears from the caſe, where a huſband de- 
vi ſed all bis books to another, except ten books, ſuch as his wife ſhould chuſe, 
as plays, romances, 2 but not law books, where it was agreed this was 
not a deviſe of the books to her, but an exception out of the deviſe of bis li- 
brary or fludy, and that it was not to be thought the teſtator intended to bar 
his wife of. the benefit of the executorſhip, by ſo inconſiderable a deviſe, 
Pre. Ch. 231, See alſo 263, 264. RT RET” . 

5. The heir being ſued, and having paid a debt of his anceſtor by bond, 
the executor was decreed to reimhurſe him. 1-Ch. Ca. 74. Lord chancel- 
lor declared the perſonal eftate in the hands of the executor ſhall be em- 
1 N in eaſe of the heir, by what ever means, he became indebted as 

eir. 2 Ch, Ca. 5. 1 Ch. Ca. 271. Though there be no covenant in 
the deed for payment. 1 Vern. 436. Salk. 449. for the perſonal eſtate 
received the benefit by the contract; and therefore ſhall make ſatisfaction. 
Max. Eq. 19. | þ 8 . 

6. But though in the caſe of an heir, debts affecting the real eſtate 
ſhall be paid out of the perſonal aſſets, yet not ſo in the caſe of a deviſee, 
1 Ch. Ca. 271. but after, that difference was diſallowed in the caſe Pockley 
and Pockley, where lord chancellor declared, that not only the heir, in 
caſe he be charged with the debts of his anceſtor, but alſo the deviſee of 
the land ſhall be diſburthened of the debts lying upon the lands, by the 
| perſonal eſtate in the hands of either executor, or adminiſtrator 2 Ch. 
Ca. 84. 1 Fern, 36. S. C. where it is reported to be ſaid by lord 
chancellor, That not only he, who is haeres factus, ſhould pray in 
aid of the perſonal eſtate in eaſe of the real, but even an ordinary 
deviſee ſhould have the like benefit: for the rule is, That ſhall make 
_ ſatisfaition which received the benefit, and that was the perſonal eftate 
which was increaſed by the money borrowed on the mortgage; therefore, 
according to this rule, and goed equity, the perſonal eftate ought to make 
 ſatisfaftin, des 

7. The heir of the mortgagor ſhall have the perſonal eſtate firſt applied 
to pay off the- mortgage ; and that though there were no covenant for pay- 
ment in the mortgage deed ; and that though the perſonal eſtate was de- 
viſed away; becauſe it is a debt. Pre. Ch. 61. + 
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as far as perſonal aſſets come to his hands would extend. 1 Ch. Ca. 74. 

9. And therefore the heir, though liable to pay his anceſtor's debts, 
and cannot otherwiſe be diſcharged therefrom, is to have aid over, and to 
be reimburſed out of the perſonal eſtate, and out of the land directed by 
the anceſtor to be ſold to pay debts, ſo far as both will extend. 1 Rep. 
G. 155, 156, 157. LIE | 

10. The teſtator held the lands ſubject to a rent, which he let run; though 


his perſon was not liable at law, to payment, yet decreed the executor, 


and not the preſent tertenant ſhould pay the arrears, as far as aſſets, &c. be- 
cauſe by non-payment the perſonal eſtate was increaſed, 1 Ch, Ca, 121. 
* 11. Although a real eſtate be made liable to debts, yet it ſhall only 


come in aid of the perſonal eſtate, and the perſonal eſtate ſhall be firſt ap- 


plied. See caſe before the houſe of lords, Nokes and Derby, 12 April 1727. 
* 12. So alſo the perſonal eſtate was decreed to be firſt applied to diſ- 


charge the mortgage (after debts, legacies and funerals diſcharged) in caſe. 


of the real eſtate, See caſe Braine et ux verſus Moolaſton et al. before 


the houſe of lords, 24 Feb. 1728. 


* 13. So where one conveyed all his lands in truſt for the payment of 
debts and legacies, and then by his will deviſed all his perſonal eſtate to his 
wife; yet the perſonal eſtate was directed to come in aid of the real eſtate. 


See the caſe French and Chriſtopher, before the houſe of lords, Feb. 170% 


14. Yet, in this caſe, the perſonal eſtate was not allowed, to be ap- 
plied to diſcharge a real lien on the real eſtate, laid by the anceſtor. See 
caſe Evelyn and Evelyn, before the houſe of lords, 8 May 1733. Note, 
as I preſume, this caſe was circumſtanced with honeſt creditors, wiſe demands 
only affected the perſonalty ; therefore their lordſhips moſt equitably denied the 
heir this benefit, in favour of ſuch creditors, where, ſhould their fund be ex- 
hauſted in ſatisfying ſuch ſuperior debts, they muſt, in equity, ſtand in the 
place of ſuch ſuperior creditors, for ſo much as their own fund has been di- 
miniſhed by ſuch improper application ; and therefore, to prevent circuity of 


actions or multiplicity of ſuits, their lordſhips denied the benefit to the heir in 


the firſt inſtance. Tamen quaere. | 
15. References, Max. Eq. 19, Sc. 1 Ch. Ca. 80, 81, 98. Pre, Ch. 


423, 477. Gilb. 106, 107. 1 Ch. Ca. 223. Nelſ. 220, 230, 476. 


Gilb. 57, 69. Pre. Ch. 494, 511. Gilb. 151. 2 Vent. 349, 366, 367. 


1 Vern. 204, 324. 2 Vern. 416, 439, 424, 508. Eg. Ar. 268, 269. 


Gilb. 7a, 73, 74. 
16. Rule. See laft rule. Perſonal eſtate to go in aid of the real. 


474. That which is the open and publick treaty and agree: 


ment on marriage, ſhall not be leſſened or infringe 
any private agreement. "0 


1 O a treaty of marriage between the plaintiff and her huſband, her 
father would not conſent, becauſe the intended huſband was in- 
debted 200 J. to B. on bond, wherein he and his mother were bound. To 
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8. And ſo it was that the heir being ſued, and having paid a debt due 
from his anceſtor on bond, the executor was decreed to reimburſe him, 
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An. FEE 


and therefore decreed the bond to be delivered up. 1 Vern. 348. 
2. A marriage was in treaty between Gale and the ſiſter of Edward Pit- 
man; the woman not having as great a portion as Gale inſiſted on, prevail- 


remove this difficulty, the mother and her younger ſon gave a new bond 
to B. and the former hond was cancelled: but the huſband after gave the 
brother a counter-bond, and actually paid the intereſt during his life; and 
it was in proof, that the widow the plaintiff, being in love, contrived 


this way to ſatisfy her father, that the marriage might take place; but now 


being ſued by the brother on the counter-bond, as adminiſtrator to her huſ- 


band, ſhe brought the preſent bill to be relieved. Lord chancellor: This | 


is a plain fraud and contrivance by which the father was drawn in; and 
declared if the huſband had been plaintiff, he ſhould have been relieved; 


ed with her brother to let her have 160/. to make up her portion, and gave 
her brother a bond for it, and thereupon the marriage was had; and the 
huſband, who knew nothing of this bond, died ſans iſſue, and then the 
wife died, and made the plaintiff her executor ; and Pitman the brother dies 
alſo, and makes the defendant his executor, who put the bond in ſuit againſt 
the plaintiff to recover back the 160/. and thereupon the plaintiff brings 
his bill for relief. For the defendant it was inſiſted, that though it might be 
a fraud as to the huſband, or any iſſue of his, who were to have the be- 


nefit of the marriage agreement; yet the huſband being dead, and there be- 


ing no iſſue, the bond ſhould be good againſt the wife herſelf, . and by con- 
ſequence againſt the executor, there being no creditors in the caſe, nor de- 
ficiency of aſſets. Lord chancellor : You admit the huſband might have been 
relieved ; that which was once a fraud will be always fo; and the accident 
of the wife's ſurviving the huſband will not better the caſe. Decreed the 
bond to be delivered up. 1 Vern. 475. Yuaere, If the condition of the 


bond had been, that in caſe the woman ſurvived the huſband, that ſhe ſhould 


pay it, whether ſhe would have been relieved. Note; It was proved in the 
cauſe, that after the death of the huſband the wife agreed to pay the money, 
and actually did pay part. Sed non allocatur. 1 Vern. 475. 

3. The plaintiff on marriage with the defendant's daughter, whoſe por- 
tion was 1200/, was obliged by the father to give a bond, in order to get 
his conſent for 200 J. if the plaintiff's wife died ſans iſſue, or the iſſue died 
before 18 or marriage; the. wife died without iſſue; and the bill was for 
relief againſt the bond; the portion being given by the plaintiff's wife's aunt, 
and the father giving her nothing. Cur : It is in the nature of a brocagę - 
bond, and to be delivered up to be cancelled, and the defendant to refund 
intereſt paid, but without coſts. 2 Vern. 588. | | x 

4. References, 1 Vern. 240, &c. 2 Vern. 500, 527. and Lord Mobun's 
caſe, 2 Mod, Ca. 3, 4, 98. 1 Chan. Ca. 243. 2 Med. Ca. 106, &c. 
131, Cc. 160, &c. 1 Rep. Chan. 87. 3 Rep. Chan. 31. Prec. Chan. 
165, 267, 522. Gilb. 148. Show. Parl. Ca. 76. See alſo Fraud, &c. 


475. That which was once a fraud will always be ſe. 
Ru Quod ab initio non valet, &c. Alſo the leſt rule, caſe 2. 


— 
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476. The next of the worthieft blood ſhall ever inherit. 
R* LE, Propinquior excludit propinquum, &c. 


477. Things to be done by him mils hath moſt skill. 


(Tn ſur condition that the obligee ſhall bring to the obligor's 


ſhop (being a taylor) ſo much cloth, which is to be cut out, and 
the obligor is to make the obligee a gown of it ; here the obligor muſt cut 
the ſame out, as well as make it. So if a merchant agree with the king's 
collectors that his merchandize ſhall be weighed at the king's beam, and 
the king to have his duty as it riſeth, the collectors muſt weigh it. 
9 E. 4. 4. 4 E. 6. 15. 4 Eliz, 230. Lit. 22. II E. 4. 36. 


478. Things ſhall not be void which poſſibly may be good. 


1. | ANDS given to a man and the wife of another, and the heirs of 
| their two bodies, is a preſent tail executed; for the poſſibility that 
they may marry. 15 H. 7. 10. 1 Co. 113. Chudeley's caſe. 


2. A meſnalty is given in tail, reſerving rent, and good; for the tenan- 


cy may eſcheat to the donee, and then he ſhall diſtrain for all the arrearages. 


1 H. 4 1. 


3. A man hath iſſue a daughter, and leaveth his wife privement enſient, 
the wife may detain the charters from the daughter; for the poſſibility that 


the child the wife goes with may be a ſon. 41 E. 3.11, 


479. 7 raditio loqui facit chartam. 


N ejectione firmae between Clayton and Preſenham, the caſe was, Inden- 
tures of demiſe were bearing date 16 May, anno 25 Eliz. but were de- 


| livered at four o'clock on the 2oth of June, anno 25 ſupradict. and when 


this leaſe ſhould have its commencement, whether from the day of the 
date or the delivery, was the queſtion ? Reſolved by Wray chief juſtice, 
Sir Thomas Gaudy et tout le court, that from henceforth, ſhould be accounted 
from the day of the delivery of the indentures, and not from the date ; for 
from henceforth, is tantamount to ſay from the making, ou del temps del de- 


liverie des indentures, or a confectione praeſentium; for the leaſe hath its 


commencement and efficacy by the delivery, and the words from hence- 


| forth, or any other words of the indenture, are not of force or avail till the 


delivery; quia traditio loqui facit chartam. 5 Co. 1. a. 


480. Tranſit terra cum onere. 


General to, and rules. 


1. HEN the covenant extends to a thing in being, parcel of the 
demiſe, the thing to be done by force of the covenant, is 


1 annexed and appurtenant to the thing demiſed, and ſhall go 


5 ch the land, and bind the aſſignee, +hough not named or bound by ex- 
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preſs words ; but when the covenant extends to a 'matter not in being at 
the time, it cannot be appurtenant or annexed to ſuch matter, not having 
eſſence at the time. 5 Co. 16. 4. 5. 9 * 
2. It was reſolved, in the principal caſe, (being the cafe of Spencer et 
ux, which fellows) that if the leſſee had covenanted for him and his 
aſſigns, that they ſhould make a new well on any part of the demiſed 
premiſſes; that as it was to be done upon the lands demiſed, that it ſhould 
bind the affignee; for though the covenant goes to matter to be newly 
done, yet it is to be done upon the thing demiſed, and the affignee is to 
take the benefit; and therefore it ſhall bind the aſſignee by the expreſs 
words; but though the covenant be for him and his aſſigns, yet if the thing 
to be done, be meerly collateral to the land, and no ways concerns the thing 
idemiſed the aſſignee ſhall not be charged. 5 Co. 16. 6. Fans 
3. It was alſo reſolved, that if a man demiſe ſheep, or a ſtock of cat- 
tle, or any other perſonal goods, for a term, and the leſſee covenants for 
him and his aſſigns, at the end of the time or term, to deliver other cat- 
| tle or goods, as good as thoſe demiſed were, ot ſuch a price for them, and 
the leſſee aſſigns over, this covenant ſhall not bind the aſſignee; for it is 
but a perſonal contract, and wants ſuch privity as is between leflor and 
leſſee and his aſſigns of the land, in reſpe& of the reverſion ; but in caſe 
of goods perſonal, there is no privity, nor any reverſion, but meerly a mat- 
ter in action, and that only in the perſonalty, which can bind none tut 
the covenantor, his executors or adminiſtrators who repreſent him. The 
law is the ſame if one demiſe an houſe and lands for years, with a ſtock or 
ſum of money, rendering rent; and the leflee covenant for himſelf, his 
executors, adminiſtrators and aſſigns, to deliver the fame at the end of the 
term, the aſſignee ſhall not be charged with this covenant, for though it 
be true, that the rent reſerved was increaſed on account of the ſtock, or in 
reſpect of the ſum of money, yet the rent did not iflue out of the ſtock 
or money, but out of the lands only; and therefore as to the ſtock or 
-money, the covenant is perſonal, and binds the covenantor, his executors 
and adminiſtrators, but not his afligns ; for it is not certain that the ſtock 
or money came to the hands of the aſſignee; for it might be otherwiſe 
waſted, or made away by the leſſee; and therefore the law could not de- 
termine, at the time of the leaſe made, ſuch leaſe to bind the aſſignee. 
5 Go. 16. 6. 17. a. Quod ab initio non valet, &c. | E 
4. If the leſſee pur ans covenant to repair the houſes during the term, 
this covenant ſhall bind all others, as a thing appurtenant and running 
with the land, into whoſeſoever hands the term comes, as well thoſe who 
come in by act of law, as by act of the party; for it is the ſame thing in 
reſpect to the leſſor, and if the law were not ſo, great prejudice might 
enſue to him. And reaſon demands, that thoſe, who take advantage of ſuch 
covenant which the leſſor made with the leſſee, ſhould be bound with the cove- 
nants the leſſee made with the leſſor, 5 Co. 17. b. | | 


Particular caſes. | 


g. Spencer and his wiſe brought covenant againſt Clarke, and the caſe 
was, Spencer et ux by indenture demiſed an houſe and lands (the right 
of the wife) to S. for 21 years, and by this indenture S. covenanted for 


him, his executors and adminiſtrators with the plaintiff, that he, his 
2M | execu- 


2 
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executors, adminiſtrators or aſſigns, ſhould build a brick wall upon part 
of the lands demiſed, &c. S. aſſigned over the term to J. and F. to 
the defendant. For the not building the brick wall upon part of the 
lands demiſed, the plaintiffs brought their action of covenant againſt the de- 
fendant as aſſignee; and, after many arguments at the bar, the caſe was 
ſtrongly argued and debated at the bench: and reſolved, int al, by Sir 
Chriſtopher Wray lord chief juſtice, Sir Thomas Gaudy, et tout le court, that 
when the covenant extends to a thing in eſſe, parcel of the demiſe, the thing 
to be done by virtue of the covenant, is quodammodo annexed and appurte- 
nant to the thing demiſed, and ſhall run with the land, and bind the aſ- 
| fignee, though he be not bound by expreſs words; but when the covenant 
extends to a thing not in being, or that hath not eſſence at the time of the 
demiſe made, it cannot be appurtenant or annexed to ſuch thing not in eſe; , 
as if a man covenants to repair the houſe to him demiſed during the term, 
this is part of the contract, and extends to ſupport the thing demiſed; and 
therefore is quodammodo annexed and appurtenant to the houſe, and there- 
fore ſhall bind the affignee, though he is not expreſly bound by the co- 
venant ; but in the cal at bar, the covenant concerned a matter not in 


being at the time of the demiſe made, but new, and to be done after- 


wards; and therefore, though it ſhall bind the eovenantor, his executors or- 
adminiſtrators, it ſhall not bind the aſſignee; for the law will not annex 
the covenant to a matter not in being. 5 Co. 16. 4. b. 
6. If the leſſee covenant for him and his aſſigns, to build an houſe 
on the lands of the leſſor, not parcel of the demiſe, or to pay a colla- 
teral fum to the leſſor, or to a ſtranger, theſe ſhall not bind the aflignee, 
becauſe it is meerly collateral, and in no fort toucheth or concerneth 
the thing demiſed, or that is aſſigned over; and therefore the aſſignee of 
the thing demiſed, cannot be charged with it, no more than any other 
meer ſtranger. 5 Co. 16. 6. 1 = 
7. In B. R. between The Dean and Chapter of Windſor and Hide, 
the caſe was, One leaſed an houſe by indenture for years; the leſſee co- 
venanted and granted for him and his executors with the letfor, to repair 
the houſe at all times neceſſary: the leſſee aſſigns to Hide, who ſuffers the 
houſe to run out of repair, whereupon the leflor brings covenant againſt the 
aſſignee. And it was adjudged by lord chief juſtice Popham, et tout le 
court, that the action lay, though the leſſee had not covenanted for his 
afligns ; for covenants which extend to the ſupport of the thing demiſed, 
is quodammodo appurtenant to it, and ſhall run with it; and in regard 
the leſſee had obliged himſelf to bear the charges of the repairs, the 
annual rent was certainly the leſs, which trenched or turned to the benefit of 
the aſſignee; ef qui ſentit commodum ſentire debet et onus. If one grant 
to another eſtovers to repair his houſe, this is appurtenant to his houſe. 
Fitz. Nat. Breu. 181. 28 H.8, 28. If leſſee covenant to diſcharge 
the leſſor de omnibus oneribus ordinariis et extraordinariis, and to repair 
the houſe, an action lieth againſt the aſſignee. 5 Co. 24. 8. b. | 
8. In 42 E. 3. fo. 3. the caſe was, Grandfather, father and two ſons, 
the grandfather was ſeiſed of the manor of D. whereof* a chapel was 
parcel, A prior, with conſent of his convent, by deed, covenanted for 
him and his ſucceſſors with the grandfather and his heirs, that he and 
his convent ſhould weekly chaunt in his ſaid chapel, for the lord of 
OS. 4P = | the 
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the ſaid manor, and his ſervants, Sc. The grandfather infeoffed one in fee, 
who gave it to the younger ſon and his wife in tail. It was adjudged te- 
nant in tail, as tertenant, (for the eldeſt brother was heir) ſhould have 
covenant againſt the prior ; for the covenant is to do an a& which is an- 
nexed to the chapel which is within-the manor, and ſo annexed to the ma- 
nor, as hath been mentioned. Finchden ſaid, he had ſeen a judgment 
where two coparceners made partition of lands ; and one covenanted with 
the other to acquit of a ſuit due; and he to whom, &c. aliened, and the 
ſuit was in arrear, and the feoffee brought covenant againſt the parcener to 


acquit him of the ſuit, and the writ was maintainable, notwithſtanding his | 


being a ſtranger to the covenant, becauſe that the acquittal ran with the 
land. [Co. Lit. 38 5. a.) But if ſuch covenant had been to ſing divine 
ſervice in the chapel of another, there the aſſignee ſhould not have had 
covenant ; for that the covenant, in ſuch caſe, could not be annexed to the 
chapel; becauſe the chapel did not belong to the covenantee; as is adjudged 
in 2 H. 4. fo. 6. but there it is agreed, that if the covenant had been with 
the lord of the manor of D. and his heirs, lords of the manor of D. and 
inhabitants in it, the covenant ſhould be annexed to the manor, and 
there the tertenant ſhould have the action of covenant without privity of 
blood. Vide 29 E. z. 48. and 30 E. 3. 14. 5 Co. 17. b. 18. 4. 

9. Covenant: whereas by indenture bearing date, &c. between the execu- 

tor and teſtator of the defendant, teſtatum exiſtit, that the executor demiſed 
ſuch a meſſuage or tenement with a garden adjoining to the plaintiff's 
houſe, to the teſtator for 21 years ; and the teſtator covenanted for himſelf, 
his executors and aſſigns, that he would not erect any buildings in the ſaid 
garden, to the 2 of the plaintiff's lights. The plaintiff alledges that 
ſuch aſſignee of the teſtator, againſt the ſaid covenant, had erected to ſuch 
prejudice, &c. for which, &c. the defendant pleads that the leſſee aſſigned 
to J. S. who entered, and paid his rent to the plaintiff, and he accepted 
ſuch aſſignee for his tenant ; and therefore demanded judgment /i at; 
whereupon it was demurred, and inſiſted for the defendant, that the privity 
of contract was determined; the leſſor having accepted the rent of the aſ- 
ſignee, &c. But all the court conceived, that inaſmuch as it is an expreſs co- 
venant, that he ſhall not build, it ſhall bind him and his executors, and no 
aſſignment or acceptance of the rent by the hands of the aſſignee ſhall 
take from him the advantage of ſuing him or his executors upon an expreſs 
covenant, no more than if the leſſee had obliged himſelf by obligation to 
pay his rent, &c. Judgment pro quer. Cro. Ca. 188, 189. 

10. Covenant againſt the defendant as aſſignee of Dalton, for that 
Dalton had covenanted for himſelf, his executors and adminiſtrators, to 
leave 15 acres every year for paſture abſque cultura, and that he grant- 
ed to the defendant, and that the defendant non reliquit 15 acras ad 
paſturam, but ſuch a day and year ploughed up all. Demurred, becauſe aſ- 
ſignee not named, Cc. But all the court held, that this covenant is 
to be performed by the aſſignee, though not named; becauſe it is for 
the benefit of the eſtate, according to the nature of the ſoil. But to 
do a collateral covenant, as to build de novo, or ſuch like, ſhall not 
bind him, unleſs named ; wherefore it was adjudged for the plaintiff. 
Cro. Fac. 125. | | b 
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11. Debt, and declares that he let Ain lands to Agar for 21 years, 


rendering annually at the Temple Church, London, 30l. at Michaelmas 


and the Annunciation, &c. et fi contingat, that the: ſaid rent ſhould be 
behind and not paid at the day, Sc. that then the ſaid Agar, his exe- 
cutors and aſſigns ſhould forfeit aomine poenae 3 5. and 4 d. for every day 
which ſhould incur after ſuch default, until the ſaid rent and arrears ſhould 
be paid. That after 28 Feb. 37 Eliz. Agar granted to the defendant, and 

that after the grant, Mich. 33 Eliz. the rent was in arrear, and not paid for 
576 days, and that at another rent-day it was in arrear 12 days ; wherefore 
he had forfeited, Sc. whereupon he demanded 300 J. 16s. 8 d. The defen- 
dant pleaded nil debet; which was found againſt him; and it was now mo- 
ved in arreſt of judgment, that an action lay not againſt the aſſignee; for 
this penalty is founded meerly upon the contract, which is in privity be- 
tween the leflor and leſſee, and runs not with the land. But Gaudy 


and Clench held that it well lay ; for the land is charged therewith, 


and the aſſignee, for his own time, ſhall be chargeable. But Fenner held 
contra, for the penalty is quaſi collateral. And it was alſo moved, that 
he was not intitled to the penalty, unleſs the rent was demanded, no more 


than he ſhould be to the forfeiture of a leaſe for non-payment, Gaudy : 
It is not alike; for the condition which goes in defeaſance of an eftate ſhall 


be taken ſtrictiy, but the penalty is in nature of the rent, and as he ſhall 
have the rent itſelf without demand, ſo he ſhall have the penalty. And 
to that opinion Clench agreed, Popham abſente; wherefore it was adjourned. 


. Eliz. 383. | 


12. References, 4 E. 3.3. Dal. 4.47, 83, 101. 10 E. 3. 9. 24 E. 3. 
30. 2 Inft. 489, 298. Co. Lit. 23, 38 5. Cro. Elix. 5 52, 553. T. Jo. 
144. Nat. Brev. 146. Dy. 257. Lit. Bro. 16. b. Bel. 16. 5. Godb. 
70. The. 34. Mo. 179. Co. Lit. 210. 4. 215. b. 384. b. 385. 4. 5 C. 
97. 6. Plow. Com. 286. Dy. 45, 152. Mo. 44, 419, 855. 2 Ro. Ab. 
743, 744. Leon. 3. Lutw. 1367. 1 Cro. 188, 222. 2 Cre. 125, 523. 
1 Saund. 239, 240. Cro. Ca. 23, 24, 221, 222. Lutw. 369. 1 Ro. 
Abr. 521, 522, 915. 2 Ro. Abr. 743. Hob. 23. Poph. 38. 1 Ro. 
576. Dy. 264. LTelv. _ _ 185, 186. | | 

| „„ I Commodum F onus. 
13. Rules, Qi ſentit 3 = fentire debet et Joo 


That ſhall make ſatisfaction which received the benefit. That ſhall have the 
benefit, which hath or would have ſuſtained the loſs. Equality is equity, E- 


guity will do no wrong, &c. Law will not ſuffer wrong. 


481. T; reſpaſs none to have, but he who hath actual pof- 
. | ſeſſion. 2 cs 


What it i 8 and from whence derived, &c. 


; 1. TNl tranſgreſio, derivatur a tranſgrediendo; becauſe it paſſeth 


over that which is right. | T5 | 
2. Tranſgreſſio autem eft cum modus non ſervatur, nec menſura: debet e- 
nim quilibet in ſuo facto modum habere et menſuram. Nota; in the higheſt 
and loweſt offences, there are no acceſſaries, but all are principals. As in 
riots, routs, forcible entries, and other tranſgreſſions, vi et armis, which 
| | are 
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are the loweſt offences. And ſo in the higheſt offence, which is crimen 


laeJae majeſtatis, there are no acceſſaries. But in felony there are acceſſa- 
ries both before and after. Co Lit. 55. a. 5. 


| Where and for what it lietb, &c. 
| | General, | 


3. None ſhall have treſpaſs, but he who is in the actual poſſeſſion. Quod 
fuit conceſſum per curiam. Hob. 2247. 7 8 


Particular caſes. 


4. The lord cannot at his pleaſure put out his lawful copyholder, with- 
out ſome cauſe of forfeiture, and if he do the copyholder may have 
treſpaſs ; for albeit he is fenens ad voluntatem domini, yet it is ſecundum 
conſuetudinem manerii. And Brit. ſpeaking of theſe kind of tenants, faith 
they are privileged, that none of them may be ouſted of their tenements, 
neither may their ſervices be increaſed, or changed, to make more or other 
ſervices. And herewith agreeth Sir Rob. Danby, chief juſtice of the court 
of common pleas, Mich. 7 E. 4. 19. and Sir Thomas Brian his ſucceſ- 
for, Mich. 21 E. 4. 80. (vis.) That the copyholder, doing his cu- 
ſtoms and ſervices, if put out by his lord, ſhall have an action of treſpaſs 
againſt him. Co. Lit. 60. b, 61. 4. | | 


— 


482. Tyuſt is a creature of equity, and to le governed and 


diſpoſed by the rules of equity. 


1. 1 ORD chancellor: Truft is à creature of chancery, and not within 
f the Stat. W. 2. de donis, Fc. and though if tenant in tail of a 
-truſt cannot bar the remainder by fine, yet if he make a feoffment, or 
bargain and fale, he may bar his iſſue. 2 Ch. Ca. 64. Wy 
2. Truſt is à creature of equity, and difpoſable by the rules there. And 
on queſtion, where tenant in tail bargained and ſold his eſtate, ſeeing he had 
power over it, though there was no fine or recovery, whether equity 


would decree againſt the heir? To which lord chancellor anſwered, he 


would not ſuperſede fines and recoveries, but where it was a truſt and equi- 
table intereſt, &e. 2 Vent. 3 50. * 

3. References, Salk. 154, 159, 160. Skin. 78, 232. 1 Vern, 67, 104, 
181. 2 Vern. 428, 463, 619, 626, 644, 647. 


483. Truft of a term governed by the ſame rules in equity, 
__ as the . of a 2 eſtate is at law. OP 


1. A law they could not, but by Stat. 21 H. 8. c. 15. it was enacted, 
That a termor might falſify a recovery, as tenant of the freehold 


might do, by the courſe of the common law, where he was neither privy - 


nor party to the ſame; and that notwithſtanding any ſuch recovery, be 


ſhould hold and enjoy his term according to his leaſe, againſt the reco- 


verer, his heirs and aſſigns, Cc. 2 Mad. Ca. 102, 103. BS 
I 2. On 


. ME i. Lens 


* 


51 


of Lau and Equity. : ** 


— — 


2. On review to reverſe a decree made by the late lord chancellor, ſeve- 
ral errors were aſſigned, the principal one inſiſted on, was, that the limi- 
tation oſ the term over was void. Lord keeper, upon pronouncing the de- 
cree, ſaid, when he aſſiſted the chancellor with two more judges, his opi- 
nion was againſt-it, and that though he could find no reaſon to alter his 
opinion, yet the cauſe came before him with prejudice, unleſs they could, 
new matter, or new reaſon convince him: and made a propoſal for a 
trial at law, but the defendant's counſel declined it, and ſaid their title 


was better here than at law; and infiſted much upon the truſt of a term. 


different from the limitation of a term. The plaintiff's counſel relied much 
on the caſes, Child and Bailey, and Burges and Burges. 2 Crs, 4 56. 
Pol. 40. The lord keeper ſaw no reaſon to alter his opinion, and faid on 
the former hearing, the lord chancellor declared, That the truſt of a term 
quas to be governed by the ſame rules as the limitation or deviſe of a term at 
law was; and therefore thought the defendant's counſel preſſed him unrea- 
ſonably, who infiſted on the equity of the caſe, and would make a differ- 
ence between the limitation of a truſt of a term, and the limitation or de- 
viſe of a term itſelf ; ſaid, a perpetuity is a thing odious in law, and de⸗ 
ſtrufive to the commonwealth, and therefoze not to be countenanced in 
equity, &c. F a man ſettles a term to another and his heirs, it ſhall go 
to the executors, &c. and the rule of law muſt be obſerved. Decree re- 
verſed. 1 Vern. 163, 164. | | COINS 5 
3. Bullock, for a marriage to be had between Henry his ſon and Bridget 
the daughter of Knight, being poſſeſſed of a leaſe of one thouſand 
years, articled to ſettle thoſe lands in conſideration thereof to the uſe and 
in truſt for himſelf till the marriage, and after to the uſe of himſelf for 
life, and after his death to Henry for life, and then to the uſe of Bridget 
for her life, and after their deaths, to the . uſe of the iſſue of their two 
bodies to be begotten, according to the deſcent of lands ſo intailed. The 
marriage being had, the leaſe was aſſigned to thoſe uſes, then, the father 
being dead, Henry the huſband, granted his intereſt over and died. Bridget 
ſurvived and died; the defendant adminiſtered to Bridget. The aſſignee 


| ſued for the benefit of the truſt, And the diſpute on plea and demurrer 


was, to which the benefit of the truſt belonged ? There was no iſſue 
living, but the plaintiff made title alſo as adminiſtrator to the iſſue. 
Sir Fohn King for the plaintiff objected, that the truſt of a term limited 
to a feme covert, was diſpoſable by the huſband, and did bind the wife 
for the truſt; for the. truſt of a term ſhall be of the ſame nature as the 


term is, Lord keeper: I ſhould not doubt, if a feme have the truſt of a 


term for years, and marrieth, but to decree it to the alience of the huſ- 
band; (/ed quaere if to the alienee, but it ſeems it muſt be to execute 
the decree to the huſband, and then the huſband may alien ; but the lord 
keeper ſaid as before) where a term is ſettled for the maintenance and join- 
ture of the wife, the huſband ſhall never bind the wife by his alienation. 


2. It was debated, whether the truſt limited to the iſſue were here 


in nature of a limitation, or by way of purchaſe, ſo as the iſſue born had 
then an intereſt veſted in him? for the wife's adminiſtrator could have 
no title. It was preſſed to be a limitation, not a purchaſe, - the rather for 
theſe words, in courſe of deſcent. Lord keeper: An uſe to the huſband and 
wife, and after to their iſſue, they then having none, is all one as if li- 

| ; 40 | | mited 
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mited to them, and to the heirs of their bodies; and the 1ſſue takes nothing 
as a purchaſer. 3. Yet then it was objected by Sir Fohn King, that the 
huſband may alien his part. But (ſays the reporter) It was not to my 
intention fully enough preſſed, that here the articles were made before 
the. marriage; and conſequently they took by divided moieties. The lord 
keeper ruled the plea good. 1 Ch. Ca. 265, 266. | | 

4.. 1 Fern.: x64. 4 8. Co. 4; 1. 6, 10, 11, 16, 20, 21, 23, 24. 
1 Ch. Ca. 8, 287. Pre. Ch. 50, 253. 3 Ch. Ca. 28, 44, 48. Gilb. 238, 
Nelſ. 258, 341. 2 Ch. Ca. 182, 186. Gib. 24, 119, 120. 


84. Truſtees for a charity may improve for the benefit 
N 25 Lager but can do To att to prejudice it. 1 


General. 


cannot prejudice it. 2 Vern. 412. 


1. T. for a charity may improve for the benefit of - the charity, but 


Particular. 


2. If lands or goods are given to one by will, or a remainder limited 
to one by deed, to perform a charitable uſe, if the deviſee will refuſe 
the legacy, or the grantee waive his remainder by fraud or covin, they 
are compellable to take the land and to perform the uſe. Du. Ch. 
Uſes 139. 

3. And in caſe of miſbehaviour, or miſapplication, by the truſtees of a 
charity, chancery will oblige them to aſſign. 2 Ju. Eccl. 177, 178. 


485. Truſt is either expreſſed or implied. 


| General. 
I, L VERY truſt is either expreſſed or implied. 


| The difference and what each are. 
2. An expreſſed truſt, is when it is either expreſſed. 1. By parol. 2. Or 
in writing. 53 | 
3. An implied truſt, is when a man makes a gift without any confide- 
ration, or in conſideration of nature, or blood only, Cc. 3 Co. 81. b. 
4. Rule, Equity requires that ſuch gifts as defeat others be made upon 
as high and good conſideration as the things to be defeated by them are of. 


EOS : on 486. Truf 
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486. Truſt of a term may be limited to divers perſons 


who are in being, one after another ; becauſe the ſame 
is transferrable : Tet it cannot be your beyond two limita- 
tions to a third perſon not in being. 


I. A TERM is limited to huſband and wife, and the longeſt liver of 


them for life, and after to the eldeſt iſſue of them, none being 
then born; a good limitation: So the limitation to huſband and wife, is 
but one limitation ; for though the truſt of a term according to the rule 
in Goring and Bickerſtaff”s caſe, fo. 4. may be limited to diverſe perſons 
that are in being, one after another ;' becauſe the ſame is transferable, 


yet it cannot be good beyond two limitations to a third perſon not in 
being; ergo the limitation to huſband and wife, and the longeſt liver 


of them, was admitted to be but one limitation. 1 Chan. Ca. 33, 34. 
2. References, 1 Chan. Ca. 4, 8, 213, 230, 239. 
3. Rule, Perpetuities odious in law. Truſt of a term governed by the 


ſame rules, &c. Truſt is à creature of equity, &c. 


487. y ruſt of a term limited muſt be in the ſame man- 
ner as the term itſelf would bear a limitation. 


ULES, Perpetuities odious, &c. caſe 21. Term for years regularly 
cannot be intailed, though it may be made to wait on an inheritance 
which is intailed, © ? 


488. Truſts ſurvive. 


. ANDS. are divifed to executors; to) fl, and dun of 'them de x 


it is regularly true, that being but a bare authority, the ſurvi- 
vor cannot ſell. But if a man deviſeth his lands to A. for term of life, and 
that after his deceaſe his lands ſhall be ſold by his executors generally, and 
maketh three or four executors, and during the life of A. one of the execu- 
tors dies, and then A. dieth, the other two or three executors may ſell, be- 
cauſe the land could not be ſold before, and the plural number of his exe- 
cutors remain; but if they had been named by their names, as by F. S. 
FJ. N. F. D. and G. his executors then, in that caſe, the ſurvivor could 
not ſell the ſame; becauſe the words of the teſtator could not be ſatisfi- 
ed; a ſpecial verdict was found, that A. was ſeiſed of certain lands in fee, 
and deviſed the ſame in tail, and if the donee died without iſſue, that his 
ſaid lands ſhould be ſold by his ſons-in-law ; he in truth having five ſons-in- 
law ; one of the ſons-in-law died in the life of the donee, and after the do- 
nee died without iſſue, and then four of the ſons-in-law ſold the ſaid land; 
and adjudged-the ſale good; becauſe they were named generally his ſons-in- 
law, and the lands could not be ſold by them all. And the words of the 
will, in a benign interpretation, are ſatisfied in the plural number, tho' 
they had but a bare authority; but if they had been particularly named 
it had been otherwiſe. But if a man deviſe lands to his executors 1 e. 
old, 
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ſold, and maketh two executors, and one dieth, yet the ſurvivor may fell 
the lands; becauſe the eſtate to the truſt ſhall ſurvive, &c. Co. Lit, 112. b. 

. e F „ 

| x A man ſeiſed of divers manors, lands and tenements, in fee of ſocage 
tenure, by his laſt will and teſtament in writing, deviſed all the ſaid manors, 

Sc. to his fiſter and her heirs for ever, (except out of this general grant, 


my manor of R. which I do appoint to pay my debts,) and makes two 
executors by name, and dies, and one executor dies alſo, and the other takes 


upon him the burthen of the execution of the will, and ſells the ſaid manor 
of R. for 3ool. for the purpoſe aforeſaid, in fee, and by the opinion of the 
court he might well fo do; for, by reaſon and circumſtances, it was the 
intention of the teſtator, and -not to leave it to revert to his heir, but 
to truſt his executors with the fale of it, for the ſpeedy payment of his debts. 


Dy. 271. 6. | | | 8 2 
3. Upon a bill in ſcac, the caſe was this, The father of the defendant 


Rowel, gave inſtructions for his will to be put into Min that his meſ- 
ſuages and lands ſhould be ſold by Howe and another, for payment of 
his debts and legacies, and made other executors, and died without making 
any other publication of his will. One of the truſtees for the ſale of the 
© houſes and land, died before any ſale made, and now the ſurvivor and the 
heir were compelled to ſell; becauſe the lands were tied with a truſt which 
ſurvived in equity. Hard. 204. 3 13 

4. References, Co. Lit. 236. a. 6. 1 Chan. Ca. 177, 178, 179, 180, 
211, 262. Elf. OB, 93, 95. Nel. 167, 170, 262, 416. 1 Lev, 304. 
Prec. Chan, 123, 185. Barn. 47, 303, 425. | | 


489. Tithes favoured in law. 
Stat. 31 H. 8. of Monafteries. 

K The alteration it hath made in this doctrine. | 

14 * 7 ſtatute of 31 H. 8. Of Monaſteries, hath made two main 
wy changes in the learning of tithes. 1. That it hath, by force of 
the clauſe of the diſcharge, continued certain diſcharges which were be- 
fore that ſtatute. 1. By bill. 2. Compoſition, and 3. Order. And con- 
veyed them over to the king and lay perſons, which elſe would have va- 
niſhed and diſſolved with the ſpiritual bodies themſelves whereto they were 
annexed. 2. The next is that it hath created and made one new diſcharge, 
which was not at common law, i. e. The unity of the poſſeſſion of the 


parſonage and the lands titheable in one hand. Hob. 297, 298. Vue le 
liver ſur unity of poſſeſſion. Vide etiam Nelv. 31, 32. Vide poſt. caſe 4. 
5 c General to. | 

2. The law, in favorem ecclefiae, preſumes violently that a lay-man 
cannot be abſolutely diſcharged of tithes ; and therefore will not allow a 
preſcription of ſuch diſcharge ; holding it more reaſonable that ſome one 
man ſhould ſuffer a miſchief to loſe ſuch a privilege, being ſo improbable 
and of ſo dangerous conſequence, than, for his particular, to admit a ſpoil 
of the church, and decay of religion, according to the rule, Omne magnum 


exemplum aliquid habet ex iniquo quod publica utilitate "> 8 
5 | | tnoug 


7 


. 
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though you ſhall. be allowed your diſcharge by grant, 8 when it appears, 


when it appears not, ffabitur pracfumptioni, Sc. Hob. 297. 

_ Yet a ell — 4 may — for him and his copyhold te- 
nants, in non decimando. Yelv. 2. Cro. Eliz. 206, 475, 511. | 

4. In a prohibition, the ſuggeſtion: to ſtay the ſuit in the ſpiritual court 
for tithes was, That the abbot of Vale Royal in Cheſhire was ſeiſed of the 
parſonage of . and of the Grange of Darnal, whereof the tithes were 
demanded by the now parſon of W. and that the ſaid abbot and his pre- 
deceſſors, time whereof, '&c. were ſeiſed of the faid parſonage of V. and 
of the ſaid Grange of D. in their demeſne as, &c. in right of their abbey, 
and ratione inde ſhewed the unity of poſſeſſion in diſcharge of tithes upon 
the ſaid Stat. 31 H. 8. To which the defendant pleaded, that the ſaid 
abbey. was founded 5 E. 1. (which is within time of memory) and ſhews 
and confeſſeth the unity of poſſeſſion of the parſonage and of the Grange, 
after the time of the foundation. And upon the motion of Coke, attorney 
general, (per totam curiam) The plea in bar is good, and need not traverſe 
2 preſcription ; for the ſhewing the foundation of the ſaid abbey to be 
after the time of memory is a ſufficient confeſſing and avoiding, Telb. 
1, 2, 7 ; | 
5 2 abbot diſcharged of tithes guamdiu in manibus proprits, made a 
gift in tail, and 31 H. 8. the abbey was diſſolved, the donee ſhall not be 
diſc : Yet whenever the land returns, either before or after the ſlatute, 
the king and his patentees, &c. (hall bold diſcharged ; for that the land was 


_ diſcharged at the time of the diſſolution, quoad the abbot. Hob. 302. And 


by the flatute ſuch lands diſcharged, were given to the crown and its ſuc- 
ceſſors and patentees, &c. in ſuch full and ample manner as the ſame were 
beld by the ſaid abbots and their predeceſſors, and as the ſame would have 
been held by them and their Aces had the ſaid diſſolution not been, and 
had the reverter been to ſuch abbots, &c. So that theſe diſcharges are 
favoured in law, under the ſtatute of © Diffolutions, &c. though in 
the hands of lay perſons, 4s much as if the ſame had remained, or as any 


now are diſcharged in the hands of eccleſiaſtical perſons: And tithes in the 


hands of lay perſons are now à lay fee. Stat. 32 H. 8. Fitzh. Nat. 
Brev, 49. Cro. Ca. 201. And Fitzherbert in his Nat. Brev. holdeth 
that long before theſe days, even before the flatute 18 E. 3. cap. 7. 
right of tithes were determinable' in the temporal courts, at the election 
of the party. 5 Co. De Ju. Regis Eccl. 16. a. And before the council 
of Lateran there were no pariſhes nor pariſh prieſts to claim them. 


Hob. 296. Poph. 156. And thus flands the law; © the bulwark of 


liberty, as to the learning of tithes, notwithſanding the dream of cham- 
pion Ridley, and other advocates on the other ' fide of the queſtion, f 
4 jure divino right to tithes; and particularly of turves, timber, minerals, 


-&c. ſee Ridley's View of the Civil and Eccleſiaſtical Law, fo. 3 14, &c. 


320, c. 330, Cc. &c, Sc. Net I freely confeſs, with my lord Coke, 
that unity within the ſaid act 31 H. 8. ought to have the four qualities 
mentioned by his lordſhip in his 11 Rep. fo. 14. Though I muſt infft, if the 


unity be rightful, equal,. perpetual and free, that though an abbot could not, 


where bis abbey was founded within time of memory, preſcribe to be diſcharged 


of "tithes omnino, | as is 11 Co. 15. a. Yet the crown and their patentees, 


&c, may claim to bold diſcharged, where the abbot, &c. beld ſo diſcharged, 
| 5 | 4R- | N hough 


K 
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though they only ſo held quamdiu in manibus propriis. And there are ma- 
ny things by our laws, ſays my. lord Hale, in bis Hiſtory of the Law, 
fo. 32. which are privileged and totally exempted from tithes, though per- 
haps by the canon law (which is quaſi no law to us where we. have 
not received it) are tithable, namely, timber, car, coals and many more, 
without a ſpecial cuſtom (which cuſtom is common law) ſubjefting them 
thereunto ; and if the right be founded in cuſtom or common law, then 1 
mu refer the jure divino right to the learned civilian above and other 
advocates of might on his fide of the argument, who no doubt of it, 
were they allowed to be judges, jurors and parties too, would ſoon root 
up this learning, together with that of Modus's, and all other diſagree- 
able to them out of our books and records, 2 To) 
6. Tithes of a malt-mill is only perſonal ; for it is not a natural in- 
creaſe ; being only a profit ariſing from the invention of a machine and 
the labour of man and horſe ; and if only perſonal, there can only be 
tithes of the neat profits, deducting all charges; and perſonal tithes can 
be only due by cuſtom, and not of common right. See caſe Chamberlain 
and Plimpton, before the houſe of lords, 20 Feb. 1706. | 
Note, That common right is the fame as to ſay at common law. | 
7. Bill was by the rector of S. for tithes of beaſts fed upon ſuch a 
common; the defendant by anſwer infiſted, that the common extended 
into ſeveral pariſhes, and that the cuſtom was that every farmer ſhould 
pay tithes to the rector where he lived, and that he lived in another 
pariſh, and paid tithes to the rector there; but there being proof, that 
the cattle were driven upon that part of the common which lieth in 
S. there was a decree for the rector of S. but reverſed by the houſe of 
lords; becauſe the cuſtom was good; there being no inclofure. See 
caſe before the houſe of lords, Micbelburgb and Criſpe, Jan. 1710. 
* 8. Cuſtom was for the vicar to have all tithes of peas and beans, 
et, drilled or ſowed in rows in garden-like manner, after a new im- 
provement was found out to uſe the plough inſtead of the ſpade, yet 
Auch beans and peas ſhall pay tithes. See caſe before the houſe of lords, 
Auſten and Nichols, 23 Fan. 1717. Note; Theſe are matters renovant 
and of yearly increaſe, | &c. et SENTED 
4 9. Lands exempted from, &c. (being incloſed) ſhall not be made 
liable to tithes, by the general words of an act of parliament for inclo- 
ſing. See caſe Pratt, Arm, contra, Hopkins, before the houſe of lords, 
2 May 1730. 
10. Vet exemptions are not favoured. See caſe before the houſe of 
lords, Honourable Henry Berckley, Eſq; and Fox, alſo * Griffith ane 
-Lewis's caſe, June 17377. 13 
11. References, 2 Co. Biſhop of Winton's caſe, 2 Co. 48, 49. Cro. 
u. 393, 403, 404, 423. Hob. 10, 11, 92, 250. Yelv. 86, 87. 
12. Rule, Conſuetudo ſemel reprobata non poteſt amplius induci. 
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490. Vana eft potentia quae nunquam venit in actum. 


2 A Remainder ought to veſt in eſtate during the particular eſtate, 

g and onght to take effect in poſſeſſion when the particular e- 
ſtate endeth ; for Vana eft illa potentia quae nunquam venit in adtum. 
2 Co. 51. a. ey, | e 
2. Rule, Remainder can depend _ no eftate but what beginneth at 
the ſame time that the remainder doth, = ; 1 


= 


491. Ubi ceſſat remedium ordinarium, ibi decurritur ad 
extraordinarium, et nunquam decurritur ad extraar- 
dlinarium ubi valet ordinarium. | da 


{12 | | g ; . | . | 2133141 
1. JOHN SLADE brought caſe againſt Humphrey Morley, and 

| declared, that being poſſeſſed of a cloſe, &c. for ſeveral years, 
then and yet to come, the plaintiff ſuch a day ſowed the fame with 


wheat and rye, which ſuch a day was growing in blades ; the defendant 
| ſuch a day, in confideration of the plaintiff's ſelling the defendant 
- faid wheat and rye, (tithes excepted) aſſumed and promiſed to pay the 
- plaintiff 161. at Midſummer then. coming, and for non-payment was 
t the action; on non aſſumpfit pleaded, and ſpecial verdict; againſt the ac- 
1 tion divers objections were made by Dadderidge, of counſel with -the 
f ' defendant, that the plaintiff might have ordinary remedy, by action of 
e debt, which is a formed action in the regiſter, and therefore he ought 

not to have caſe, which is an extraordinary action, and not tied to 
I any certain form in the regiſter; for ubi ceſſat remedium ordinarium, ibi 
I . decurritur ad extraordinarium, &c. but it was (inter al) reſolved by 
ot all the judges of England, that the action well lay; and that the plaintiff 
8, ſhould have judgment; for though debt lay upon the contract, yet the 
8 plaintiff might have debt or caſe at his election; in reſpect of the 
5 infinite precedents, &c. and alſo for that every contract executory im- 
de ports an aſſumpſit in itſelf; for when one agrees to pay money or to 
*# deliver ſuch thing, hereby he aſſumes and promiſeth to pay or deli- 
Is, ver it; and therefore when one ſells goods to another, and agrees 

to deliver them at a future day, and the other, in conſideration there- 
of of, agrees to pay ſo much money at ſuch a day: In theſe: caſes both 
ad *- parties may have debt or caſe upon the aſſumpfit; for the mutual ex- 


ecutory agreement of both parties imports as well a reciprocal action up- 
on the caſe as debt; and again, here the party was not only to reco- 
ver damages for the eſſential loſs, but alſo for the intire debt, ſo that 
the recovery or bar in this action ſhould be a good bar in debt brought 
upon the ſame contract. So vice verſa, a recovery or bar in debt is 
a good bar in caſe upon the ſame aſſumpfit: And in ſome caſes it 
ſhould be miſchievous, if debt only, and not caſe, ſhould be brought, &c. 
And caſe is as well a formed action, and contained in the regiſter, as debt 
75,” &c, and ſo it was concluded, that in all caſes where the _ s 

| | | | hat 
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hath two writs for one and the ſame caſe, it is at the election of the party 
to take which be will, &c. 4 Co. 92. b. Slade's caſe. 

2. Reference, Hard. 63. 


492. Ubi eadem ratio, ibi idem jus. 


I; * 1 deux homes font un treſpaſs a une auter, &c. here is to be un- 


derſtood when divers do a treſpaſs, the ſame is joint or. ſeveral, 


at the will of him to whom the wrong is done ; yet if he releaſe to 
one of them, all are diſcharged ; becauſe his own deed ſhall be taken moſt 
 frongly againſt himſelf ; but otherwiſe it is in the caſe of an appeal of 
death, Cc. and if two men are jointly and ſeverally bounden in an 
obligation, if the obligee releaſe to one of them, both are diſcharged ; 
and ſeeing the treſpaſſers are parties and privies in wrong, the one 
ſhall not plead a releaſe to the other without ſhewing it, * albeit the 
deed appertaineth to the other. If an action of debt on an obligation 
be brought againſt an heir, he may plead in bar a releaſe made by the 
obligee to the executor; but albeit the deed belong to another, yet muſt 
he ſhew it forth; for both of them are privy to the teſtator ; abi eadem 
ratio, ibi idem jus. Co. Lit. 232. a. | 

2. References, Co. Lit. 191. Hard. Duke of York and Sir Jobn 
Maſſam's caſe. 


493- Ubi factum nullum, ibi fortia nulla. 


1. — was reſolved per totam curiam, That if orincipd and acceſſory 

1 be, and the principal is pardoned, or hath his clergy, the acceſſory 
may not be arraigned ; for the maxim is, ub! fadtum nullum, ibi fortia nul- 
la; et ubi non eft principalis, non poteſt eſſe acceſſorius; then before it 
appears that there is a principal, one may not be charged as acceſſory, 
and none may be ſaid principal before he is ſo proved, and adjudged by 
law, and that ought to be by judgment or verdict or confeſſion, or by 
_ outlawry ; for it is not enough, that in rei veritate there was a prin- 
cipal, unleſs this appear by judgment in law; and this is the reaſon, 
that when the principal is pardoned, or takes his clergy before judgment, 
that the acceſſory ſhall never be arraigned; for it doth not appear, by 
judgment of law, that he was principal, &c. though the acceptance 
of the pardon and praying of clergy is an argument, yet there is no 


judgment of law, that he is guilty ; but if the principal, after attain- 


der, be pardoned, or hath his clergy allowed, there the acceſſory ſhall 
be arraigned ; and that becauſe it appeareth judicially that the other was 


principal. 4 Co, 43. 6. 
2. Rule, Us: nen oft principalis non datur acceſſorius, 


I Ons 1 494. Ubi 
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449. Ubi non eſt condendi authoritas, ibi non eft parendi 

5 neceſſitas. 0 | 

4. A FTER the biſhop of Rome had arrogated to, and taken upon hin- 
ſelf to be ſpiritual prince or monarch of the whole world, be at- 

tempted to give laws to all mankind, as a mark of this his ſovereignty ; but 

knowing very well, that ubi non eſt condendi authoritas, ibi non eſt 

parendi neceſſitas, he like the other ſubtile one, went cunningly 79 


 avork, and did not at firſt offer laws to all people, but only cauſed cer- 


tain rules to be collected for the government of his own creatures and 
willing flaves, be clergy only, which he called decreta, and not laws or 


fatutes, but theſe decrees being received though by the Weſtern church 


only, for the Eaſtern church never received any of his rules, canons or de- 


. crees, 02 other like trumpery, hen he ſer about, and not before, drawing - 


alſo the laity by degrees to obedience to his ordinances, and to this end, be firſi 
propounded certain rules or ordinances for abſtinence, or faſting days to be 
objerved by the laity as well as the clergy, which on their firſt appearance 
and inſtitution, were called by the gentler name of rogationes, rogations, ( from 
whence, it ſeems, came the weeks of abſtinence next before pentecoſt, to be called 
rogation week) and when this uſurper, this man of fin in high place, found 
the laity, of their abundant zeal, received and obſerved theſe rogations or 
ordinances . of abſtinence, then he proceeded further, and made further re- 
ſcripts and orders by the name of decretals to bind all the laity of every degree, 
in matters concerning their civil and temporal eftates, which however were 
not uni ver ſally received, but only in his own territories ; but many of them 
were totally rejected, nay ſet at naught, contemned, deſpiſed and ridiculed as 
«ell as their author, eſpecially in England and France; and though it muſ} 
te allowed that ſeveral eccleſiaſtical canons have been received and uſed 
here, yet it ought to be remembered, and particularly by the men of holy church, 
that ſuch canons ſo received and uſed here, have received their force only from 
their acceptance and uſe, and not from any power the pope or church had to 
impoſe laws on theſe realms ; for they neither have nor ever had any authorita- 
tive force in themſelves, but all that ever the church or churchmen did here, 
more than they had the royal ſanction and aſſent of the people for, were meer 
incroachments, as far as they were the acts of the biſhop of Rome, and they 
were acts of treaſon and rebellion; as they were the acts of our own clergy ; as 
all the books antient and modern declare, though the contrary notions have, 
againſt all colour, been avowed and practiced, to the diſinberiſon of the crown 
and people, to the diſparagement of the common law and our antient conſtitu- 


tion itſelf, by thoſe glaring church lights, St. Anſelm, St. Thomas a Beckett, 
and ſome other ſaints of the ſame order of latter ages; but theſe holy fathers 
and their works being moſtly defunct, and retired to their deſerved oblivion, 


may they ever reſt there, 
2. References, Da. le ca. de commenda. Ha. Hift. Law 27 to 34, 70, 


"80,92. 4 Js. Eel. $1. 
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495. Ubi non eſt lex, ibi non eſt tranſgreſſio. 


I, HE purpoſe or intent of a man, without action, is not puniſh- 


able by the law; and bi non eft lex, ibi non eſt tranſgreſſio, quoad 


mundum. 4 Co. 16. b. bl 04 
2. Rules, Intention, without act, not to be puniſhed. Verba ſemper. ac- 
cipienda ſunt in mitiore ſenſu. | „ 97 ar 


496. Ubi non eft principals, non 5 P ef ol 8 acceſbrius. 


1. JOHN GOFFE, brother and heir of Richard Goffe, brought an 
| appeal of murder of the ſaid Richard, againſt Brbithe as princi- 
pal, and againſt Hoe! David as acceſſory before, and againſt : David 45 
Thomas as acceſſory after. The principal pleaded non cul, but by niſi prius 
in the county of Monmouth he was found guilty of manſlaughter, and 
not of murder, and had his clergy. And upon this matter, 1ſt, It was 
reſolved per Pophem chief juſtice, et per totam curiam, in the king's bench, 
that Hoe! David was diſcharged ; becauſe there could not be an acceſſory 
before the fact in the caſe of manſlaughter; for manſlaughter ought to follow 
on ſudden quarrel or fray ; for if it be premeditate, or of forethought, 
it is murder. 2dly, It was reſolved that though the principal was con- 


victed by verdict, yet as he had his clergy before judgment, ſo that it did 
not judicially appear, ſcil. by judgment of law, who was principal, and 


therefore for the cauſe alledged in Syer's caſe, [mentioned before, under Rule 
Ubi factum nullum, ibi fortia nulla] it was awarded that both the acceſſories, 
as well he before as he after, ſhould be diſcharged. The fame law, if the 
principal, upon arraignment, had confeſſed the felony, and before judgment 
obtained a pardon, or had his clergy allowed him; for there the acceſſory is 
diſcharged. 4 Co. 43. 5. 44.09. 5 W d 
| 2. One Stephens and Alice his daughter were indicted at the ſeſſions 
of the peace in the county of Cambridge, before the juſtices of peace there; 
becauſe the ſaid Alice feloniouſly Role a rake and fork of the value of 35. 
and a rope of the value 15. 6d. and that Stephens the father knowing 


thereof received and comforted: the ſaid Alice, and ſo was acceflory, and 


thereupon they were arraigned, and pleaded not guilty : And by means of 
one Spicer, the under ſheriff, who returned two of his ſervants to be of the 
jury (as appeared by affidavit of ſome of the jurors) they were found guil- 
ty, and Alice the principal, becauſe the goods were under value, accord- 
ing to the ſtatute, was awarded to be burnt in the hand, and that ſhe ſhould 
forfeit all her lands and tenements, goods and chattels : And againſt the 
faid Stephens judgment was given (becauſe he had prayed his book, and was 
returned /eg:t ut clericus) that. he ſhould be burnt in the hand; and fo it was 
done immediately to them both; and that he ſhould forfeit all his lands 
and tenements, goods and chattels ; and prefently the under ſheriff ſeiſed 
the lands and alſo the goods and chattels of the ſaid Stephens being of the 
value of 5o0/. and returned into the exchequer, that he ſeiſed his goods 


only to the value of 35. (as it was informed at the bar); and upon this 
2 | 5 judgment, 
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judgment, Stephens brought a writ of error: And Grimſton being of 
counſel with the plaintiff, aſſigned error in judgment, and Berkley and 
myſelf being only in court, upon reading of the record, held it to be 
manifeſt error; for the principal not being attainted, but diſcharged by 
burning in the hand only, according to the ſtatute; the acceſſory ought to 
have been diſcharged without any burning in the hand, and without being 
put to his book; for he ought not to be condemned but where the principal 
is attainted, and not where he is only convicted, and had his clergy ; and 
ſo is the common experience and practice, Alſo the judgment is errone- 
ouſly given; becauſe it is, that he ſhall forfeit his lands and tenements, af. 
ter ſuch conviction and clergy allowed; wherefore the judgment was rever- 
ſed : And the clerk of the crown was directed to draw an information upon 


this miſdemeanor of Sprcer, for the procuring of the ſaid Stephens in ſuch 


an undue manner to be. convicted, Cro. Ca. 566, 567. 

3. References, 2 E. 3. 27, 22 E. + Tit, Coron. 260. 7 H. 4. 1, 
. 7. Fitab. Coron. 53. 9 Co. 114. Lord Sanchar's caſe. Stat. 2 E. 6. 
cap. 24. 8 


4. Rule, Ubi faum nullum, ili fortio nulla, Ge. 


; 497 V. erba accipienda ſunt cum eectu. 


*Eſtament, tgſlatio mentis, is favourably to be expounded according 
1 to the meaning of the teſtator. In e benigna, in te- 
famentis benignior, in reſtitutionilus benigniſſima interpretatio facienda eſt. 
Aud in auilli the latter doth controul the finſt; for voluntas teflatoris eſt am- 
bulatoria uſque ad mortem. But though it be the laſt will that countermands 
the firſt; - yet the firſt grant is of the greateſt force; and in one will 
where there are divers deviſes. of one thing, the laſt! deviſe taketh place, 
cum duo inter fe repugnantia reperiuntur in teftamento, ultimum ratum eſt. 
CG. b., nip ds e ESE 

2. References, 30 H. 6. 18. 3 Co.23. 4 Co. 48. Co. Lit. 183. b. 
Plow, Com. 197. pg. 4. 3 293. Sir 83 8. 3 Cre..330, © 
359, 382, 526, 679, 742. 1 Sid. 1 53, 379. 2 Sid. 26, 149, 151. 
— 6, A Lev. 15. Plow. ee Dal. 3. 68. 822 — 
1 Shore. 3 50. 2 Show. 63. Hut. 32. Sty. 301, 307. Show. Pa. Ca. 
195.  Raym. 335. Pol., 37, 403. Comb. 195. 1 Leon. 251, 254. 
2 Leon. 120. 3 Leon. 19, 130. 4 Leon. 73. Owen 35, Heb. 65. 


0 „ 
1. 


2 Mod. , 292. 1 Vern. 2 50. Eg. Ar. 199, 207. 


498. “) erba currentis monetae tempus ſolutionis deſignant. 


What current money. 


I, R Eſolved, though at the time of the contract and obligation made 
in the principal caſe, pure money of gold or ſilver, was current 
in the place where the payment was aſſigned, yet mixt money being 


eſtabliſhed before the day of payment, it might be well tendred in diſ- 


charge of the obligation, and the obligee is bound to accept it: and if 
he refuſe it, and ſtay till the money be again changed, the obligor is not 
bound to pay him in other money of greater value; it's enough he be 

Y | | always 
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always ready to pay the mixt money, &c. according to the price it was 

current at the time of the tender. Da. 26. b. a rrrFF q 
e B a en e, en e ee | 
l : 13 | E Tine of payment and place. 009-0014, eee ee 
2. Future time is intended by the words current money 5 for things paſt 
are not * 3 have agreed me this rule, verbu —— mo- 
netae tembus ſolutionis deſgnant; and to this purpoſe- are many cuſes cited 
in our work 6 and 1 2 6. Dy. 81. 5. After the fall of money 
5 B. 6. debt was brought againſt the executots of a leſſee pur ung for two 
years rent in artear, ending at Mich. 2 E. G. at which time the ſhilling, 
which at the time of the action brought was cried down to 6 d. was 
current at 12 d. The defendant pleaded tender at the day in peciis mone- 
tae Angliae vocat ſhillings, et que cheſcum ſhilling al temps del tender fuit ſo- 
lubilis pro 12 d. but that the plaintiff, nor any for him, were ready to re- 
ceive them, c. and concludes that he is ſtill ready to pay the artearages 
in didtis ęeciis, &c. ſecundum ratam, &c. the plaintiff took the money 
ans coſts or damages. And to the fame effect is the caſe of Pollardes 
adjudged 29 E. 1. reported by Dy. 7 E. b. fo. $2. l in debt on an obliga- 
tion for 24 J. at two ſeveral days. The defendant pleaded, that at the 
day, Cc. currebat. 9 97 moneta quae vocabatar- Pollurdes daco flerlingi, 
Sc. and that he the firſt day of payment had tendred a mbiety of the 
ſaid debt in the ſaid money called Pollarues, which the plaintiff refuled, 
and that he is ſtill ready, &c. and offered it in court; wich not being 
denied by the plaintiff, ides conceſſum gi, that he ſhould recover à moiety 
in Pollardes, and the other in pure ſterling. Vids 9 E. 4. 4, d. nota- 
ble caſe upon the change of money, where it is. ſaid that if à man in an 
action of debt demand 40 J. it ſhall be underſtood” of money that is cur- 
rent at the time Ba e And there a caſe of E. 1. is put di- 
rect in point. Debt is brought ur fait of zo quarters of barley, pri 
20 l. It was found for n and ＋ were chanted Os 
quire of the price at the time of payment; 12 ſaid that at the 
time of payment, it Was 32 f. per quarter, but at the time the deed made 
it was but at 30.5: and the plaintiff recovered 18 J. for the corp; according 
to the price it bore at. the time of payment. To this purpoſe” Linuood hath 
a notable gloſs upon the conſtitutions of Simon Mepham, lib. 3. de teſta- 
mentis, cap. item quia. For where the conſtitution is ſuch, pro publicatione 
teſtamenti pauperis, cujus. inventorium boncrum non excedit centum ſolidos 
ſlerlingorum, nibil penitus exigatur, he makes this gloſs, hic ſolidus ſumi- 
tur pro duodecim denariis Anglicanis, Ge. ſed guaero, inquit ille, numquid 
circa h centum ſohdds. debet confaderart valor in monetd jam currente, vel 
valor ſterlingorum qui currebant tempore ſlatuti? And there be reſolveth, 
guod ubi diſpeſitis ſurgit ex flatuso, ut hic, licet moneta fit diminuta in va- 
lore, tamen debet conſiderari reſpenu monetae novae currentis, et non reſpectu 
antiquae ; nam mutatd monetd mutari videtur flatutum, ut ſcilicet intelligatur 
de nova, et non. de veteri. V e e, Fo. a, and 54. ö. where the 
King ſent his writ to be certified of the value of the church, the words of 
which writ are, * ſecundum . taxationem decimæ jam currentis, Anno 
31 E. 3. Fitzb. Anitie 28. An annuity, was granted to J. S. till he 
was promoted by the grantor to a ſufficient benefice. J. F. brought bis 


. 
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writ 
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writ of annuity againſt the grantor, who pleaded his tender of a ſufficient 
benefice to the plaintiff, and the iſſue is there taken upon the value of 
the benefice at the time of the tender, It was ſaid, that although, in 
contracts theſe words, currentis monetae, ſhall refer to the time of pay- 
ment, yet in laſt wills they ſhall refer ad temps conditi teſtumenti, for. 


the bequeſt is in the preſent tenſe, Item, I give and bequeath, &c. there- 


fore legacies ſhall be paid in ſuch coin as was current at the time the 
will was made, or according to the rate of it, It was alſo ſaid, That if 
a man hath 100 J. pure filver, in marriage with his wife, and after they 
are divorced cauſa Ra ina ; for which cauſe the wife ſhall have her 

rtion back: or if a man recover by erroneous judgment 100/. in debt, 
and hath execution in pure ſilver, and after the judgment is reverſed, ſo 
that he ſhall be reſtored to all that he had loſt, though baſe money 
be eſtabliſhed in the mean time, yet reſtitution ſhall be in ſuch money as 
was current at the time of the marriage, and at the time of the reco- 
very: but theſe laſt caſes were not reſolved. : And as to the circumſtan- 
ces of the place, it was reſolved, That though the contract was in Lon- 


dun, yet Dublin being the place appointed for the payment, it is of neceſ- 


ſity, that the obligor might make his tender in mixt money, at the time 
of payment; for all other money was then decried, and this only eſta- 
bliſhed ; ſo that had the obligee refuſed this money, he had committed 
a contempt for which he might have been puniſhed ; alſo the judges of the 
law are not obliged to take notice of any other money than what is current by 
proclamation. And therefore Priſot ſaid, 34 H. 6. fo. 12. a. Nous ne 


fomus apprize de 61. Flemiſh, come ſomus de cent nobles. And therefore in all 


contracts between merchants, conſuetudo et flatuta loci, in quem eſt deſtinata 


ſolutio, reſpicienda ſunt. Budelius, de re nummaria, lib. 2. cap. 21. 


And therefore it was ſaid, upon judgment of debt given in England, ſur te- 
ſtatum, that the defendant ne ad riens en England, but that he had goods 


and lands in Ireland, and execution is awarded to the juſtices or deputy of 


Irelund to levy the debt there, which writ is found in the Reg. Brev. Fu- 
dicialium, fo. 43. b. The ſum in ſuch caſe ſhall be levied according to the 


rate of 17;/þ money, and not of Engli/b money, and that in ſuch coin 


as ſhall be there current at the time of. execution made; and according to 
this reſolution, many other caſes upon the ſame point were afterwards ru- 
led and adjudged in the ſeveral courts of record in Dublin. Da. 26. b. 
27. 4. B. 28. 4. 5 + 
3. Rules, Qyicquid ſolvitur ſolvitur ſecundum modum ſolventis, Moneta 
eft juſtum medium et menſura rerum commutabilium. 


499. Verba aequi voca et in dubio poſita, intelliguntur dig- 


niori et potentiori ſenſu. 


I, G Non brought error againſt Blachfield, and the caſe was, That B. 

brought a plaint in the court of Ludlow, which is a court of 
record, againſt C. tam pro domina regina quam per ſeipſo, upon the Stat. 
4& 5 Ph. & Ma, cap. 5, (which ſee in Raft. Draperie 135.) which pro- 
hibits any to . weave woollen cloth or kerſies, unleſs he had been an ap- 
Prentice, or exerciſed the trade, &c. for ſeven years, on the penalty of for- 
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feiture of ſuch cloth or its value, the penalty to be recovered by action, 
bill,” plaint or information, in any court f record, in which no effoign, 
protection, &c. and three errors were aſſigned. 1. That the ſaid branch 
of the act was abrogated and taken away by Stat. 5 Eliz. cap. 4. ſed non 
allecatur ; for inſpeco ſlatuto, both might well ſtand together, and it was 
faid, that a latter flatute in the affirmative did not toll a former act, et 
eo potius, if the former be particular, and the laſt general. 2. That by 
the Stat. 18 Eliz. cap. 5. he ought to have ſued either by original or in- 
formation: And ſo it was adjudged Hill. 30 Eliz. in this court, where 
the defendant was ſued by bill /ur le fat. 23 H. 6. de Viſcount, and ad- 
judged it lay not. 3. That though Ludlow be a court of record, yet it is 
not ſuch an one as is intended by the ftatute for three reaſons. 1. The 
courts intended by the ſtatute propter excellentiam, are the four courts of 
record at Weſtminſter, which are the general courts of record, and therefore 
in common parlance it ſhall be ſo intended; as eſcuage is either certain or 
uncertain ; the latter is ſervitium militare, the former fervitium ſocae, quia 
que mudmodum certitudo feutagii Pp Hecagium, ita incertitudo facit ſervi- 
tium militare. And Littleton faith, if a man ſpeak generally of eſcuage, it 
ſhall be intended ( ſecundum excellentiam) in common ſpeech, of the more 
worthy. ſervice, &c. and 10 E. 4. 11. 6. if it be ſpoken of proof generally, 
though there are ſeveral proofs in law, yet it ſhall be underſtood of the 
higheſt, which is by jury, Perk. 790. and 20 H. 6. 17. if it be general 
ſpoken of the feaſt of St. Michael, if there are two ſuch feaſts, it ſhall be 
intended of the moſt worthy and notorious. And 37 H. 6. 29. 21 H. 6. 
8. and 13 H. 4. 4. If it be ſpoke of J. S. generally, it ſhall be intended 
of the father, or of the eldeſt fon ; for they are the moſt worthy. And 
with the caſe at bar agrees in effect Micb. 6 & 7 Eliz, fo. 236. where any 
court of the queen of record fhall be underſtood one of the moſt eminent 
and excellent courts at Weſtminſter. 2. If the act ſhould be taken accord- 
ing to the letter, ſcil. in any court of record, then courts of Oyer and 
Termixer, gaol-delivery, ſewers, the ſheriff's torn, Jeet, pye-powders, and 
others, ſhould be within the act; for theſe and many more are courts of re- 
cord; then the matter being left to the conſtruction of law, the rule is, 
Nuod verba aequi voca et in dubio pofita, intelliguntur in digniori et poten- 
tiori ſenſu. 3. The uſage in all ſuch popular actions or informations 
hath been, that though the informer tam pro domina regina quam pre 
— —— the information, yet if the defendant 12 _ 
| , the queen's attorney ſhould only; and it was intended by thi 
makers of the act, that the 2 ery be in ſuch court whe the 
queen's attorney might attend for the advantage of the queen which ſhe is 
ſuppoſed to take by ſuch fuit, and that muſt be in the four , courts of re- 
_ * and for theſe two laſt errors the judgment was revetſed. 
. Co. 19. 20. &. * 5 | KLOEEL a 


7 %. 


4 1 . 4 . % 4 9... ” 
, 4 A 
” N * a 4 
N * _ 8 4 1 * 1 * 
9 d », s * . + - - d , = y N 
— 
1 * } 
: 1 ® * * 
„ . - 7 my * * 
” 4 . 
. rn Kays 13 2 
* * 
* 


2 — pg — 5 == 5 


500. vr, relata hoc maxime operantur per referent, 1 
in eſſe videntur. | 


Fe if the father infeoff the ſon, to have ad to hold to him and his 
heirs; and the ſon re-infeoff the father as fully as the father infeoffed 
him; the father hath a fee-ſimple, quia, verba relata hoc maxime * 
tur per IR ut in eſſe videntur. Co. Lit. 9. b. 


50L. V aha chartarum . accipiuntur contra profes | 
rentem. 


I, Ros 4 H 7. 7. . 7. 4% 6 Cv. . Ge. 9 Co. 58, 
59. Cro. Ca. 510. 1 Ro. 88. 
2. Rules, Every man's deed is to be taken moſt firongh n binſelf. 
cards hegis non facit i injuriam. 


502. Verba ſemper accipienda fun in mitiori ſenſu. 
In caſes of the king himſelf... 


In the king's grants or patents. 


* king's grants or charters, made for the erection of 
1 and charitatle uſes, ſhall a ts taken in the moſt — — 
beneficial ſenſe. 10 Co. 28. a. 


In acts of 1 


| Where the king is bound tb not OY 
2. See rule, Rex oft, mixta Perſana cum ſacerdbte. 


In actions for words, 


| | Where ſpoke of private perſons. | | 

z. Action fur le caſe for words, Sir Thomas Holt ffruct his cook on « the 
head with a cleaver, and cleaved bis bead, the one part lay on the one ſhoulder 
and the other part on the other. Not guilty pleaded ; moved in arreſt of judg- 
ment, words not actionable, not being averred the cook was killed, but @r- 
gumentative ; the court of that opinion; for the flander ought to be di- 
rect, againſt which there may not be any intendment ; but here, notwith- 
ſtanding ſuch wording, the party may be yet alive, and it is then but treſpaſs; 
therefore it was adjudged for the defendant, Cro. Fac. 184. 

4. If one woman ſue another for calling her gueaz, à prohibition lieth ; 
for that it is not well e what is meant by the word, and it is but a 
word of heat and anger. Rol. Abr. Probibition 296. caſe 14. 

. If a man fue another for calling him /on of a whore, and bis mother 
. was 8 bitch, for Eh Rar a ns $ 
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eth; for they are but words of anger. Ro. Abr. Prohibition, caſe 15. ſee 
alſo caſe 17 and 19. and alſo 1 Ro. Rep. where ſpoken of eccleſiaſtical clerks, 

6. A prohibition was moved for by Mr. ſerjcant Wright, now Mr. juſtice 
Wright, to the ſpiritual court of Norwich, in a ſuit pending there for 
defamation; you are an old rogue and a thief, and I will prove you ſo, 
and an old whoring rogue, and a baſtard-getting old rogue ; he agreed the 
latter words were of ſpiritual cognizance ; but as the firſt were temporal, a 
prohibition lay for the whole, for which purpoſe he cited, 2 Int. 493. 
Rule to ſhew cauſe. Eaſter term following, ſerjeant Eyre coming to ſhew 
cauſe, argued theſe words were not of temporal nature ſufficient to ground 
a a prohibition ; but the court, holding the contrary, made the rule abſolute, 

2 Ju. Eccl. 215. * | = ER | 

7. If a parſon call A. a drunkard, whereupon A. anſwereth thou lieſt, 
if the parſon ſue A. in the eccleſiaſtical court for giving him the lye, a 
prohibition lieth ; for that the cauſe was not ſpiritual, but depended upon a 
precedent temporal matter. Ro. Abr. 295. caſe 5. 

8. If a man call a miniſter knave, ſerjeant Roll ſays he may be ſued for 
it in the eceleſiaſtical court, and no prohibition granted. Prohibition 295. 
. caſe 8. tamen quaere de loc fur 1 Vent. 2. ou une prohibition fuit grart 
en tie] caſe. | 5 

9. If J. B. ſay to J. D. it is reported F. N. did or doth keep in his 
houſe a man or boy to bugger, whereto J. D. anſwereth, the vile villain 
would have done as much to me. If J. N. ſue J. D. averring himſelf to 
be a miniſter, a prohibition lieth; becauſe it is no ſpiritual defamation, 
and is felony by ſtatute. Mich. 8 Car. B. R. Higgon and Cofpinger, intratur 
Hill. 8 Car. Ro. 129. Ro. Abr. Prohibition 2. fo. 295. caſe 20. * 
10. One libels in the court chriſtian againſt anc ther, for ſaying of him thou 
art fitter for the pillory than for @ preacher, and that he ſpoke the words 
in time of divine ſervice; and hereupon ſentence is given, that he ſhould 
recant the words, Sc. if the defendant ſhew to the temporal court, that 
he ſpoke them of a certain releaſe, &c. ſaying that the plaintiff hed forged 
the ſaid releaſe, and that on that account the words were ſpoken, ſo that 
he might have had an action at law for the words, in ſuch caſe, though the 
words may maintain a ſuit in the eccleſiaſtical court, being ſpoken in ſer- 
vice-time, yet for that ſentence is given that he ſhould revoke the words, 
which is for all, a prohibition ſhall go for the whole. Rol. Abr. 3106. 
caſe 7. 

11. Prohibition, becauſe Parlor, the plaintiff in the prohibition, was 
convened before the high commiſſioners, for ſaying to Butler, a parſon, 
that he vas fitter to ſtand on the pillory than preach in the pulpit, and that 
he had taken two orders already, that he wanted but taking the third, 
which was to have bis ears cut off ; Parlor juſtified, becauſe the parſon 
| Had forged an acquittance, and ſhewed it in certain; the commiſſioners would 
not allow of this juſtification, but cenſured him to aſk pardon ; where- 
upon he brought prohibition, and well; for the high commiſfioners had 
nothing to do with the cauſe, unleſs it was in time of divine ſervice. 
Mo. fo. 460. caſe 639. 

12. Dr. Parſons libelled againſt Coxeter, for ſaying of him, te had 
no ſenſe, was a dunce, and a blockhead, and he wondered the biſhop <would 
lay bis hands upon ſuch a fellow, and that he deſerved to have his 2 

ET | | | fulle 
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pulled over his ears ; a prohibition was granted; for a parſon is not pu- 
niſhable in the ſpiritual court, for being a knave or a blockhead, more 
than another man ; and whereas it was urged, that a parſon might be de- 
prived for want of learning; the chief juſtice ſaid, if that be the caſe he 
may bring his action at law; for that was a temporal damage. So prohi- 
bition granted. Salk. 692. Vide etiam 1 Vent. 2. | x 

13. A prohibition went to the court chriſtian, to ſtay a ſuit there for 
calling a parſon, foot, aſs and. gooſe, for they are but words of heat, and 
do not touch him in his profeſſion, 2 Lev. 49. | : 

14. A clergyman being bailiff of a manor, oppreſſeth the tenants, where- 
upon one of them ſays to him, . you are a knave and fitter to wear a white 
— than a black one, a prohibition ſhall go to ſtay the ſuit in the court 
chriſtian. Rol. Abr. 295. caſ * | | 

15. The parties being both. clergymen, the plaintiff libelled againſt the 
defendant in the court chriſtian for ſaying, you are an old rogue, and a raſcal, 
und a contemptible fellow, deſpiſed and bated by every body; and likewiſe 
for ſaying of him at another time, you are a lyer. Moved by Mr. Filmer 
for a prohibition ; notwithſtanding the firſt ſet of words were ſaid to be 
ſpoken againſt the. plaintiff in his profeſſion or function. Rule to ſhew 


Where ſpoken by men of a profeſſion in ſuch their profeſſion, and where not, the 
difference, as judges, counſel, &c. | | 

16, One is accuſed, before juſtices of the peace, to be the father of a ba- 
ſtard, and a juſtice in the examination ſaid, it is his baſtard, and for fo 
ſaying, is ſued in the court chriſtian ; a prohibition ſhall*go; for that the 
words were ſpoken in his office. No. Prohibition, fo. 303. caſe 1. 

17. But aliter had the juſtice ſpoken them at another time after the exa- 
- mination. Did. Tamen quaere, fince it ſeems to me the matter might be well 
Juſtiſied from the proof on the examination, and the order finding him the 
fatber, and ordering him to provide for it, as the father of ſuch baſtard. 
See 2 Ro. Prec. Chan. 87. Cro. Jac. 625. | 

18, Sir Thomas Hughes of Gray's Inn applied by Henden ſerjeant, for a 
prohibition ; the caſe was, he being of counſel with the defendant in caſe 
for theſe words, the plaintiff hath murdered three children; on not guilty 
pleaded, Hughes, to extenuate the damages for his client, preſſed the fact 
to make the matter probable ; and becauſe it was in his profeſſion, and 
pertinent to his client's cauſe, though it was not directly to the iſſue, a 
prohibition was granted. Hob. 328. Vide 2 Rol. 59, 293. Mo. 91 ;. 
* "Sg Reg. 49, 51. Fi. Ley 142. Dy. 79. 2 Sid. 152. 6 Mod. 
26, 287. | | 

19. In the caſe of ſcandal, &c. in a bill or anſwer, it is now a com- 
mendable practice to charge the counſel with coſts. 1 Chan. Ca. 71. 


Mar gin. 8 | 
Where polen f men of the law. 


| N Judges. . 
20. Skinner, a merchant of London, ſaid of Manwood, lord chief baron, 
that he was à corrupt judge; and adjudged that the words were a 
f 4 U | 141 
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Vide 4 E. 6. Aion ſur be caſe 112. 4 Co. 16. a. See 1110 judge Hutton's 
caſe, See alſo judge Croke's caſe. Manſb. Rep. Co. 119. inn 


? ET Malers in chancery. | 7 

21. The plaintiff Ot lelaua ! was à maſter in chancery, and as ſuch a mat- 
ter was referred to him by the lord keeper, between the defendant Holman 
and one Gotts, and the plaintiff made his report, which was decreed ; and 
the defendant being ſerved with the writ of execution of the decree, and the 
money demanded of him, the defendant being diſcontented, faid he would 
not pay the money, but prevent it if he could; for that he knew the old 
_ courſe, that the plaintiff and Gotts were ſharers, thereby falſly and malici- 
ouſly ſlandering and charging the plaintiff with corruption, and agreeing 
to take part of the money; and to the further ſcandal of the plaintiff, the 
defendant had preferred a petition to the lord keeper, whereby he falſly 
charged the plaintiff with divers wrongs and injuſtices done him in the ſaid 
report. And for this ſcandal the defendant was committed to the Fleet, fined 
looo marks, and ordered to acknowledge his offence, and make his ſubmiſſion 
in the court of chancery. Mich. 3 Car. in the Star-Chamber. See Ruſh. Col, 

22. The plaintiff, Sir Euble Thekeal, being a maſter in chancery, 
the defendant being diſſatisfied at ſeveral reports made by the ſaid maſter, 
contrived a libel in nature of a petition, containing that the ſaid maſter 
had made a falſe report in his cauſe againſt one Hughes & al, and that he 
was not an indifferent perſon in the cauſe ; and to this petition annexed a 
ſchedule of exceptions, containing that the ſaid maſter had made two falſe 
reports againſt him, that he was become his proſecutor by indirect means, 
Sc. and cauſed the ſaid petition to be delivered to his honour of the rolls, 
deſiring the reference to be transferred. And by another writing delivered 
to the maſter himſelf, he falſly charged him with ordering things not re- 
ferred, making of falſe reports in two cauſes without warrant, -cauſe or 
colour, and that he was become a party againſt him ; and therefore required 
him to meddle no further in his buſineſs; for which he was committed, 
fined 200 J. and ordered to acknowledge his fault at the chancery bar, at the 
great ſeſſions for the county of Denbigh, and the decree to be then read. 
Mich. 6 Car.- in Star-Chamber, See Ruſh. Col. | 


| Counſel. 

223. Whereas the plaintiff was of the Midale Temple for divers years, and 
called to the bar, and gave counſel: to divers the king's ſubjects, and prac- 
ticed the law, and had married the daughter of J. S. that the defendant 
having communication with. the ſaid: J. S. concerning the plaintiff and the 

marriage of his daughter, ſaid of the plaintiff he is a dunce, and will get 
little by the lau, to which words the Lig F. S. anſwering, that others had 

a better opinion of him, he replied, he was never but accounted a dunce 
in the Middle Temple. Defendant pleaded not guilty, but found againſt 
him, and damages to 100 marks, Sc. Cro. Ca. 382, 383. Vide 1 Kol. 


Ar. 55. (F.) 


Attorniès. 


24. Said of a ſworn. attorney, he was a corrupt man, and known to deal 
corruptly ; being before ſpeaking of the manner of his dealing in his profeſ- 
; I 


fon. 


——_ ** 
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ſion. It was reſolved, theſe words, ex cauſa dicendi, import that he dealt 
corruptly in his profeſſion; and therefore it was ſaid, quod ſermo relatus 
ad per ſonam intelligi debet de conditione per ſonae, and the plaintiff had 
judgment for two reaſons. 1. Becauſe it is ſcandal in his oath. 2. The 
words ſcandalize him in the duty of his profeſſion by which he got his 
living. 4 Co. 16. 4. e | | | | 

25. Action for theſe words of an attorney, Thou art a knave, and flirreft 
up ſuits betwixt parties; and ſtirreſt up ſuits betwixt ſuch parties to their 
undoing ; and it is great pity ſuch perſons ſhould go unbanged. Adjudged 
the action lies. Cro. Ca. 229, | | 


ASions de ſcandal; 5 magnatum, ou de les haut homes del ram. 
The flatutes relating to this learning, which are. 


26. Stat, V. 1. cap. 33. made 25 April, 3 E. 1. anno domint 12 Fa 
2 R. 2. cap. 5. and 12 R. 2. cap. 9. 1 & 2 Ph. & Ma. 3. and 1 El. 6. 
both which laſt are expired. . | 


a . The pur, Po . 
27. By the ſtatute V. 1. a teller of tidings whereof diſcord or ſlan- 
der may grow between the king and his people, or the great men of the 
realm, ſhall be taken and put in priſon, till he hath found and brought into 
the king's court him that ſhewed him the tale. | 
28. And by the ſtatute 2 R. 2. cap. 5. tellers of falſe news and falſe 
meſſengers, (or liers] of prelates, dukes, earls, barons, and other nobles, 
alſo of the chancellor, treaſurer, clerk of the privy ſeal, ſteward of the 
houſe, juſtices of the one bench or of the other, and of other great officers 
of the realm; &c., | | FE - PRE 
29. And by the ſtatute 12 R. 2. cap. 9. if he cannot find the author, he 
is to be puniſhed by the advice of the king's counſel. 


Who haut home within the intent of the flatutes. 


30. Viſcounts are within the ſtatute of Scandalis Magnatum, though 
there firſt creation was not till 18 H. 6. Palm. 565. Te 
31. Alſo I conceive that peereſſes in their own right, are intitled to the 
benefit of theſe ſtatutes, and not only ſo, but alſo the wives and widows of 
peers; as the term home takes in and comprehends both ſexes, and as 1 
concei ve, theſe are as tender in point of honour, as any of the others expreſly 
named in the ſame ſtatutes. Tamen quaere, 
32. This remedy lies for the barons of the exchequer, though the ſta- 
tute be for the judges of the one bench and the other. Palm. 565, 
33. But the king is not included therein. Dy. 155. 


How to be conſtrued. | 


34. Theſe ſtatutes are to be underſtood of ſuch ſlanders as touch the 
nobles, and great officers named therein ; and muſt not be underſtood of 
the king; for he is an exempt perſon, and not implied in theſe words, les 
baut homes, ou grand homes ou nobles, Dy. 155. 


Where= 
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Wherefore qui tam 


might eſs 0 he rl, . ſuch actions de ſcandalis magnatum 


bave been brought vpon the eld. faqute, ee apa 


ſeipſe. 4 Co. 13. 4. 
Wherefore to be taken notice of, and how by the judges. 


26. The fameis of Gendal of bo ba name ce £ wank) — | 


nojſes of by the judges ex officio, as theſe ſtatutes concern the king; 

n prelates, nobles and great aer, of hs 

crown, Cc. 4 Co. 13. 6. £ 

= | Particle oe 
O prelates. 


N 


* 


Action de ſcandalis 53 brought by the plaintiff, the biſhop of | 


Noch for theſe falſe and ſcandalous words ſpoken of him, Du have writ 
a letter. 2 me, «which I have to „ which 5s againſt the word-of God, 
4 1 the queen's authority, and to the maintenance of ſuperſtition ;' and 
t 7 wil fend row e He confeſſed the words at the trial, 
9 by. him. And damages. wee found os 500 marks, which 
were awarded, and 8/. for coſts. Gro. Eliz. 1, 2 
af be defendant for publiſhing a ſcandalous libel againſt the plain- 
iff, (Thorabroughe) being a. reverend and learned biſſo „ e 
ted to the Fleet, fined, RY ordered to make an humble acknow- 
ledgment and ſubmiſſion to the . plaintiff, at Vorceſter aſſiſea, the judges 
fitting, and the decree to be then and there read. Bi 
Br in the Star-Chamber, Paſch. 5 Car. See Ruſh. Col. 
9. The defendant framed and wrote a witleſs and malicious libellous 
1 directed to Mr. Brookes a proctor at Pt, and Squire, a clerk in 
the office of conſiſtory there, or to either of - them, wherein was con- 
muff * the biſhop 
' muſt he along, becau be biſbop ſhits warrants at door, mean- 
ing thereby the biſhop 4 Cheſter ; op ſent that letter par en at Vork, 


by one Markland, and M. deſivered to Leigh who broke it open; and for 
7 adjudged to ſtand in the pillory | 

at Wiggan, Lancaſter aſſiſes, and at Ciel, with a paper on his head, 

inſcribed. with words declaring the nature of his offence, - and in each place | 


is the defendant. was committed, fined: 500 


publickly and penitentially to acknowledge his offence und ſcandal of 
the biſhop, in ſuch manner as it ſhould: be penned and delivered unto 
him. Attorney General verſus Reignolds, in the Star- Chamber, Paſch. 
9 Car. See Ruſh. Col. See alſo Scandal fpoken of the archbiſhop 1 * 
. the term of Hil, in the ſame court and year, in — a 


© Of temporal, or bereditary peers... Im! 
40. Henry lord Cromwel brought an action de abr 3 
againſt Edmund Denny, vicar of Northingham in the —_ of Norfolk, 


| * pro IO * quam pro ſeipſo; and declared upon the ſtatute 
2 R. 2. 


id in the ſtatute, that great n. 2 aud dedtruclon 
the realm, Gc. and that it concerned the king, who is 


of Weregfer wer 


4s Jo frong, that if bribery will» be taken, you 


= a e ad ons ad e 
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2 R. 2. cap. 5. That if any ſhould contrive aliqua falſa nova, horribilia et 
falſa nuncia, de praelatis, ducibus, comitibus, et aliis proceribus, et mag- 
natibus regni, &c. whereby debate might ariſe between the lords and 
commons, whereby peril, miſchief and deſtruction might enſue to all the 
realm, &c. et quicunquè contra fecerit ſhould incur the pains of the ſtatute 
W. 1. cap. 33. [that he lie in priſon till he produce the author] and the de- 
fendant was charged that he faid to the plaintiff, then a baron of the realm, 
It is no marvel that you like not of me; for you like of thoſe that maintain 
ſedition againſt the queen's proceedings. The defendant juſtifies the words; 
whereupon the plaintiff demurred, and the bar was held inſufficient, And 
term Trin. 23 Eliz. in arreſt of judgment it was moved for the defendant, 
that the declaration was inſufficient, the act being miſrecited ; the words 
being /i aſcun controver : aſcun faux novelles, et horribles et faux meſſoignes, 
which word (meſſo:gnes) he, who tranſlated the ſtatutes at large into Engliſb, 
had tranſlated (meſſages) which occaſioned him, who drew the declaration in 
the caſe at bar, to inſert the word (auncia) where it ſhould have been 
mendacia. 2. The ſaid act ſays, et quicunque le fra incurgera, &c. the plain- 
tiff in his declaration faith, ef quicunguè contra fecerit, which tantamounts 
to ſay que ceſtuy que ne fra. But to this it was objected, that the ſaid act 
was a private act, and concerned only the prelates, nobles, and certain great 
officers, whereof the court were not, ex icio, to take notice; and there- 
fore the court were to take the act as the party had alledged it. But it was 
reſolved by Wray chief juſtice; Sir Thomas Gaudy, and all the court, 
That it was ſuch an act whereof the court ſhould take notice, et eo magis, 
| becauſe per un meane it concerned the king himſelf. 1, Inaſmuch as 
it concerned the prelates, nobles, and great officers, which are of the 
king's council, and of emigent quality, and ſerve him in high and honour- 
able offices which they hold under his majeſty ; and by his royal authority 
have the adminiſtration of juſtice to his ſubjects; by which it appears, 
that flander of them principally concerns the king himj#lf in his royal govern- 
ment, 2. As the ſtatute ſays, that peril, miſchief and deſtruction might 
enſue to all the realm, &c. it concerns the king, for he is head of the 
realm: and theſe are the cauſes that always ſuch actions, as have been 
pov, wat upon the ſtatute de ſcandalis magnatum, have been brought tam 
pro domino rege quam pro ſcipſo. And of all flatutes which concern the king, 
the judges are bound to take notice. Alſo it was reſolved, if the act were 
private, and the court to take it as alledged, then it were againſt law 
and reaſon, and therefore void ; for thoſe who had not offended might be 
niſhed, which were condemnare inſontem et dimittere reum ; whereupon 
judgment was given againſt the plaintiff, quod nil capiat per billam. And 
after the plaintiff brought a new action, and amended the inſufficiencies 
of his count ; and then the court was moved, that the ſaid words were 
not actionable; becauſe it might well be that the plaintiff conceived a 
liking to ſome who maintained ſedition againſt the queen's proceedings, 
and yet not know that they maintained ſedition; neither do the words im- 
port that he knew they maintained ſedition. And it was faid, quod ſenſus 
verborum eſt duplex, ſcil. mitis et aſper, et verba ſemper accipienda ſunt in 
mitiori 75 to which it was faid, that ſedition 1s a public matter ; et 
dicitur ſeditio quaſi ſeorſum itio magni populi, quando itur ad manus, &c. 
That ſedition, (being fo public and violent) it was ſaid, that by common 
. | = 2 intend- 
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intendment the plaintiff had notice of it: It was not to be likened or re- 
ſembled to felony or murder, which might be clandeſtine and done in ſecret, 


— 


But to this the judges gave no opinion; for they ſaid, that upon argument 


and conſideration, they might alter their preſent opinions, which might 
be hurtful to the party ; and therefore they told the counſel for the defen- 
dant, to be well adviſed, and to plead or demur at their peril: So they 
pleaded a ſpecial juſtification, (well knowing that the other matter would 
be ſaved to them); and the effect of the juſtification was, that the deſen- 
dant was vicar of N. which was a benefice with cure, and that the plain- 
tiff procured J. T. and F. G. to preach ſeverally in the ſaid church of N. 
who in their ſermons inveighed againſt the book of common prayer, eſta- 
bliſhed by the queen and parliament, anno primo of her reign, and affirmed 
it to be ſuperſtitious and impious, Cc. upon which the plaintiff and defen- 
dant diſcourfing in the church of thoſe ſermons, the ſaid vicar knowing 
they had not licences nor were authoriſed to preach, when they were 
going and ready to preach, before their ſeveral ſermons, inhibited them ; but 
they, by encouragement of the plaintiff, proceeded : And the plaintiff faid 
to the defendant, thou art a falſe varlet, and 1 like not of thee ; whereto 
the vicar ſaid, it is no marvel that you like not of me, for yau like 
theſe, (innuendo praedict J. T. et J. G.) that maintain ſedition, (innuen- 
do ſeditioſam illam doctrinam) againſt the queen's proceedings, and ſo juſtifi- 
ed: And it was moved by plaintiff's counſel, that the bar was infufficient, 
for two cauſes. 1. That the matter of juſtification was inſufficient ; be- 
| cauſe ſedition could not be committed by words, but by public and violent 
action. 2. If the juſtification were ſufficient, then upon the faid dialogue 
between the plaintiff and-the defendant, the defendant were not guilty : But 
it was faid that ſuch a juſtification, dialoguewiſe, had never been before 
ſeen ; but if the truth of the caſe was ſo, he' ought to have pleaded non 
culpabilis, and giventhe ſpecial matter in evidence: But if he will juſti- 
iy, he ought to juſtify the words in the ſame ſenſe as they import 
upon the matter alledged in the declaration: As if a man bring caſe for 
calling the plaintiff a murderer, and the defendant will ſay, that he was talk- 
ing with the plaintiff of unlawful hunting, and the plaintiff confeſſed that 
he killed ſeveral hares with a certain engine; whereto the defendant an- 
ſwered and ſaid thou art a murderer, (innuendo the killing the ſaid hares) 
this is no juſtification ; for he does not juſtify the ſenſe of the words 
which the count purports; and therefore he ought to plead non cul. But 
as to this it was anſwered by the defendant's counſel, and reſolved by. all 
the court, that the juſtification was good; for in caſe of ſlander for. words, 
the ſenſe of the words are to be taken, and the ſenſe appears by the cauſe 
and oc of ſpeaking of them; for ſenſus verborum ex cauſa dicendi 
accipiendus eft, Et ſermones ſemper accipiendi ft ſecundum ſubjectam 
materiam ; and then in the preſent caſe the counſel for the defendant had 
well done to ſhew the ſpecial matter, by which the ſenſe of this word 
(edition) appeared, upon the coherence of all the words, that the de- 
_ fendant's intention, was the ſeditious doctrine againſt the queen's proceed- 
ings on the ſaid act of parliament, anno primo, whereby the book of com- 
mon prayer was eſtabliſhed, and that he did not mean any ſuch public 
or violent ſedition as had been deſcribed, and as ex vi termini per ſe the 
word itſelf imports. And it was ſaid, God forbid, that any one's words 


ſhould 
. 


E. 8e. r .. 
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ſhould, by ſuch ſtrict and grammatical conſtruction, be taken by parcels a- 
gainſt the manifeſt intention of the party, upon conſideration of all the 
words which import the true cauſe and occafion, and which manifeſt the true 
ſenſe of them: guia quae ad unum finem loquuta ſunt, non debent ad alium 
detorqueri; and therefore in the ſaid caſe of murder, the court held the 


| juſtification good,, and that the defendant ſhould not be put to the general 


iſſue, when he confeſſes and juſtifies the words, and, by ſpecial matter 
ſhews they were not actionable : and though he varies from the plaintiff in 
the ſenſe and quality of the words, yet that can be no: cauſe to drive 
him to the general iſſue: as in maintenance, the plaintiff charges the de- 
fendant with unlawful maintenance, the defendant may juſtify by reaſon of 
a lawful maintenance, and need not plead the general iſſue: whereupon the 
plaintiff replied and ſaid, quod praedict“ Edwardus Denny dixit et propalavit 
praedicta verba, &c. de injuria ſua propria, abſque tali cauſa; and here- 
upon iſſue was joined, et poſtea partes concordaverunt. 4 Co. 12. 6. 13. 4. 
b. 14. a. In this caſe, our very learned author and right reverend judge, 
adviſes his readers to take notice of an excellent point of learning, in 
actions of ſlander. Namely, 1. His lordſhip's advice is to obſerve the 'occa- 
ſion, and cauſe of ſpeaking of the words, and how to plead in excuſe 
of the defendant. - 2. When the matter in fact will clearly ſerve for the 
client, and you hold that the plaintiff has in law no cauſe of action, 
yet take a great care that you hazard not the matter upon demurrer, (in 
which, upon the pleading and otherwiſe, perhaps may ariſe more than 


you were aware of); but firſt take advantage of the matter of fact, and 


ave the matters in law, which always ariſe upon the matters in fact ad 
ultimum, and never demur in law at firſt; when after trial of matters in 
fact, matters in law (as in this caſe was) ſhall be ſaved to you. 4 Co. 
14. 4. 75 Un 5 
The . Scandalum magnatum, for that the defendant ſpoke theſe words, 
My lord, (praefat' comit' innuendo) 7s a baſe earl, and paultry lord, and 
keepeth none but rogues and raſcals like himſelf. Found guilty, and moved 
in arreſt of judgment, that the words were not: actionable; for that they, 
touch him not in his life, nor any matter of his loyalty, nor import 
him in any main point of his dignity; but are only words of ſpleen con- 
cerning his keeping of ſervants; which is not material. And to that opi- 
nion Yelverton and Fleming ſeemed to incline ; but Williams and Crook to 
the contrary ; becauſe they touched him in his honour and dignity ; and to 
term him baſe lord, and paultry earl, is matter to raiſe contempt. be- 
twixt him and the people, or the king's indignation againſt him. And 
ſuch general words, in 75 of nobility, will maintain an action, although 
it will not in the caſe of a common perſon ; wherefore they held that the 
action lay. Fleming abſente, adjournatur. Afterwards the defendant died, 
and thereupon the bill abated. Cro. Ja. 196. ele bel h en 
42. The defendant Pettinger ſaid of the earl of Kingſton the plaintiff, 
he is a baſe lord at in his teeth ; he is but a Cur, and a-baſe lord, and 
of no account; he was committed, fined 200 J. adjudged. to pay 20001, to the 
plaintiff, at Nottingham aſſiſes to be publickly whipped, and before enlarge- 
ment, to find ſureties for his good behaviour. King ſtom Comes | verſus 
Pettinger, in the Star-Chamber. Mich. 10. Ca. See Ruſhw, Coll. See 

alſo Lord Northumberland's Ca. Hill. ꝙ Ca. in Ruſbw. Coll, 
| N | | 43. General 
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43. —— references, 30 l. pl. 19. Kel. 26. 05 Ja. 18 90, 
625. 1 Ro, 217. Ro. Abr. Probi tion, Ca. 17, 19. 4 Co. 20. 1 Co. 
111. Salk. 207, 552, 692. Ro. Ab. (N.) 4, 11, 13. fo. 303. Ca, 2. 
Hob. 328. 2 Ro. 59, 82, 293. Mo. 915. Godb. 215. Reg. 49, 51. 
Fi. 142. 2 Sid. 152. 6 Mad. 26, 2879. Dy. 79. 1 Vent. 2. 
Ro. Ab. Prohibition, Ca. 6, op 20, 22. 2 Lev. 45. 

44. Rules, Senſus verborum ex cauſa dicendi accipiendus my Sermones 
ſemper accipiendi ſunt —— fubjettam materiam. Sicut ad gugeſtionem 


fadi non reſpondent judices, ita ad quaeſtionem juris non reſpondent Juratores. 
ys Verdict at law a bar to * 
General, | 


FTER a recovery or verdi& at law, reſolved on demurer, that 
the party ſhall not be put to anſwer. 1 Yern 176, 177. 


Particular caſes, 


The plintf recovered in treſpaſs by verdict, and dt) in the 
king's bench, that the chancellor had awarded an injunction againſt him, 
(and now pending the injunction) he prayed his judgment, and had it, but 
no damages for his vexation in chancery by the injunction. El/m. O5. 
b. 
/ 321 treſpaſs the defendant was found guilty by by verdict, and the plain- 
ſhewed in C. B. that the defendant had ſued a ſubpoena in chancery, 
and obtained an injunction to ſtay his proceedings at law, by means 
whereof the plaintiff ſpent 10 marks, and now the injunction was diſ- 
ſolved, and de defendant Alwe to common law, where he prayed his 
coſts to be increaſed, becauſe of this vexation. And Brian chief juſtice 
awarded, that the plaintiff ſhould recover three pounds for his coſts, beſides 
his damages i in C. 7 El/. Obſ. 73. Quaere as to the coſts in chancery. 
4.᷑. A bill was brought 4 be relieved againſt a recovery at law, on an in- 
debitatus aſſumpfit for goods ſold and delivered. The bill ſurmiſed it was for 
. ſold the plaintiff as he was maſter of the buck-hounds, and that the 
and linen were for the king's ſervants, and that it was the king's and 
not the plaintiff's: debt, and what he acted was in his office, and 
not as a private perſon. And that the defendant was only to expect his 
money from the king, and that»the plaintiff was only it if he 
— the money om the king. The defendant pleaded bi s verdict 
and judgment, id that the 3 inſiſted on the ſame matter at law. 
where it was ruled againſt him, and that his writ of error being near 
ſpent; he now brought u che bill for delay. And demurred for that the 
matter was cognizable at law, and the bill contained no equity: yet the 
7555 lover. ruled the plea, and ordered the defendant to anſwer the bill. 
2 Fern. ins 
5. dee 22 E. 4. 37. b. Damages 138, and Judgment 86. 
271 K. 4. 78. 6. * 22. & b. Cofts. Stat. 4 H. 4. Har 23, 120, 
Sc. 2 Vern. 1765 | 
6. Rules, Bqwity not to relieve where remedy may be had at law. 
Has a fower"\wpon circumflances, &c. Is part of the lau of the land. 
Is to moderate t rigour of the law. May carry the debt beyond the 4 
197252 ad lty, 


2 3 


W 


—— 


of Bowen Equity. . 


| nalty, &c. Reftifies miſtakes, &c. Prevents multiplicity of ſuits, &c. 
Jo relieve where no relief at law. Will redreſs or prevent wrongs, &c. 


Relieves ' againſt accidents, To relieve againſt frauds, Where the matter 
lieth in compenſation. To relieve againſt one's own act, &c. 0 


50g. V gilantibus et non dormientibus jura ſubveniunt. 


1. IF the king's officers have neglected their duty, as to find an office 


for him, as was the principal caſe, &c. it is no reaſon that the 
negligence of his officers, nay perhaps their compact and combination 
with the adverſe party, ſhould defeat the king. Vigilantibus et non dormien- 
tibus jura ſubventunt, is a rule for the ſubje&, but nullum tempus occurrit 


regi, is the king's plea. Hob. 347. 


2. References, 5 E. 3. 222. 4 Co. 10.6. 
3. Rule, Law favours juſtice and truth, &c. 


505. Vir militans deo, non implicetur ſecularibus nego- 
| e tiis. 


General. | 


I. BY Stat. 21 H. 8. c. 13. Spiritual perſons are prohibited civil acts. 
D As keeping of tan-houſes,, brew-houſes, &c. fave as in the ſtatute, 
alſo to traffick in cattle, corn, lead, tin, hides, leather, tallow, fiſh, 
wool, wood, or any manner of victual, or merchandize, fave as in the 


ſaid act. Alſo to farm any manor, lands, tenements, or other heredita- 


ments for life, years, or at will, fave as in the ſaid act. Under the pe- 
nalties in the ſtatute. Yide 27 H. 8. fo. 21, 22. Alſo ſer}, Ewer's readings 
-upon the two firſt branches of this act in Gray's Inn Hall, Lent, 
0 1637. | $811. R | 
noch ecclefia unius reforis, as one wife to one huſband; that the 
parſon ſhould not farm, graze, Cc. nor mingle himſelf with ſecular 


affairs, that might withdraw his mind, &c. Hob. 157. 


r | Particular caſes, a 
3. Scot brought debt againſt Laus, Clerk, ſur le Statute 21 H. 8. And 
the writ was quod reddat nobis et Johanni Scott, qui tam pro nobis quam 
pro ſeipſo ſequitur, 110 l. quas nobis et praefat' Johanni debet, Ic. And de- 
clared, for taking to farm ſix acres of land, and holding the ſame ſix 
months, per quod adtio, Ec. for 60 I. And for holding other lands for 
five month, per quod actio, &c. for 50 I. The defendant pleaded, quod ip- 
Je non debet praefato Johanni qui tam, 3 1101. nec aliquam inde 
denar, in formd qua, &c. Whereupon iflue being joined, the jury found 
the defendant owed 30 J. and for the reſt quod non debet: Henden, in ar- 
reſt of judgment, took two exceptions. 1. The verdict expreſſed not 
for which farm, nor for which of the months, the 30 J. was due; 
but this exception was not regarded by the court ; becauſe the demand 
and iſſue were for 110 J. in general, though it had been more formal to 
have diſtinguiſhed it better. 2. That the defendant had not anſwered the 
writ and declaration; for the plea * 2 to have been as the demand 5 
4 | qu 


3 


—_ 
* 
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quad ipſe non debet ditto domino regi et pracfato Johanni gui tam, &c. which 
the court regarded, and the rather, becauſe the ſtatute of Feofailes excepts 
penal ſtatutes, Hob. 327, 328. : X OR 
Dr. Ridley, in bis View of the Civil and Ecclefiaſtical Law, ſpeaking of 
clerks of holy church, and delivering himſelf from the law of holy church, ſays, 
if any ſuch are hunters or hawkers, if tbey oftentimes uſe and ſport themſelves 


- therein ; if biſhops, they are to be ſuſpended from the communion three months; 


if miniſters or prieſts, two months only ; but if u deacon, be is to be ſuſpended 


from his office, fo. 114. And according to the ſame gentleman in the ſame 


place, if a clerk oftentimes firikes other men, and being admoniſhed to forbear 
fuch kind of violence, does nevertheleſs continue in his follies he is to be depoſed. 


And our own canons forbid miniſters of the church eſtabliſhed, being tavern 


haunters and players at unlawful games, as for that purpoſe are mentioned in the 
canons, And our ſtatute laws have denied their exercifing themſelves in, or 
mingling themſelves with, ſecular concerns; to the end they might be totally 


given up and devoted to the ſervice of God and bis church. 
4. References, 2 Keb. 693. 1 Vent. 105. 1 Lev. 303. Dy. 28. 6. 


358. a. 1 Vent. 273. Cb. Lit. 70.6. Ridly's Piew, Gt. 110, 111, 


114, Ce. 2 Ju. Eccl. ſub tit. Where clerk criminoſus, and wherefore one 

may be deprived. | 5 | 
5. Rule, Clerici non ponantur in officto. - 

506. Ultima woluntas teſtatoris eſt perimplenda ſecundum 
| veram mientionem ſuam. 


What it is, and when it takes effect. , 


1. T Efamentum, id eft teſtatio mentis, which is made nullo praeſentis mefu 


periculi, ſed cogitatione mortalitatis. Omne teftamentum morte con- 
ſummatum eft, Co. Lit. 322. b. {4 
5 | General to. 6 
2. Ultima voluntas teſtetoris eft perimplenda ſecundum veram intentionem 


ſuam; et reipublicae intereſt ſuprema hominum teftamenta rata baberi, and ſo 


it is that a man may have a fee-ſimple by deviſe without the word berrs, 
though not ſo by. deed; and that becauſe the will of the deviſor, expreſſed 
by his teſtament, ſhall be performed according to the intent of the deviſor. 


C. Lit. 232. b. IF 


3. And the law will manage and marſhal the words in-a will according to 
the intent, which here was to repreſerve contingent eftates, in places after the 
contingencies ; for if it ſo ſhould ſtand, in conſtruction of Jaw it cannot 
preſerve them; therefore clearly ſhall be conſtrued before them, 2 Chan, 
Ca. 11. Vue le caſe. CE POT} 23 

4. Divers teſtaments, for voluntas teſtaturis eft umbulatoria uſque ad nur- 
tem, and the latter will countermands the firſt, And it is truly ſaid, that 
the firſt grant, and the laſt will, is of the greateſt force. Cu. Lit. 112. l. 
of Divers deviſes, Sc. is to be underſtood. as well of deviſes of chattels 
real or perſonal, as of freehold and inheritance, \G, Lit. 112. 6. 


1 * | | 6. Where 
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6. Where there are ſeveral deviſes of the ſame things in the ſame will, the 
laſt taketh place. Cum duo inter ſe pugnantia reperiuntur in teflamento, 
* wltimum ratum ft. Co. Lit. 112. b. CET 


7. Sed lun ſervanaa fides, fuprema voluntas 
Quod mandat fierique jubet, parere neceſſe eſt. 
| | Termes de I'Ley, tit. Deviſe. 


8. Deviſe to be conſtrued according to the intent of the teſtator. 3 Leon. 

2 A. 123, 124. THE | | | 

9. In all caſes a court of equity muſt conſider what was the real intent 
of the teſtator; and they cannot declare a truſt according to their own 
fancy, nor according to what the teſtator ſhould have willed ; for then 
they make the will, and not the teſtator; but they may, according to 
the real intent of the teſtator, declare a truſt, upon ſuch wills, although 
it be not contained in the will itſelf ; which is theſe three cafes. 1. In caſe 
of fraud upon a legatee, 2. Where the words imply a truſt for the rela- 
tions, as in the caſe of a ſpecific deviſe to the executors, and no diſ- 
poſition, of the refiduum. 3. In the caſe of the legatees promiſing the 
teſtator to ſtand as a truſtee for another. G#/b. 209, 


Particular caſes. 


10. A deviſe was to the defendant's father, whoſe ſon and heir the 
defendant was, of 20/. per annum, out of a rectory, with a clauſe of di- 
Kreſs for non-payment ; the glebe belonging to the rectory was but 405. per 
annum, and the tithe not being ſubject at law to diſtreſs; and ſo no ſufficient 
remedy at law for the rent; thereupon the plaintiff brought his bill to have 
the whole rectory liable to the rent; and the defendant was decreed to pay it. 
On the defendant's part it was inſiſted, that this court ought not to extend 
a remedy beyond what the deviſor appointed, and the plaintiff muſt take 
ſuch remedy as by law he might. To which the plaintiff s counſel replied, 
that the deviſor gave the annuity -qut of the whole rectory, and intended 
the tithes as well as the glebe ſhould be liable to it, and that in caſe of a rent 
ſeck, where the grantee had no ſeiſin, this court had frequently given relief, 
by decree here. But the defendant's counſel inſiſted, that that was not like 
this caſe, becauſe in that caſe there as no remedy at law at all. Decreed 
the whole rectory liable, and the defendant to pay arrears and coſts. 1 Chan. 
Ca. 79, 80. Net obſerve it is there noted to bave been otherwiſe held 


1, Fo/ter deviſed to the plaintiff, Item, I give to my couſin Thomas 
Martin, -clerk, late miniſter of Houghton in Northamptonſhire, and livi 
 thereabouts, and order 40l. to be paid him, to be diſpoſed of for certain 
uſes, which I ſhall, in a private note, acguaint him with, and gave him no 
note or direction how to diſpoſe of it, but died, leaving the defendant his 
executor; and whether the plaintiff ſnauld bave the 40l. was the queſti- 
on? And his honqur ef the tolls decreed the plaintiff the 407. for that 
the teſtator did nat intend it ſhould come to his executors, but had, 
by his will, given it away from them; therefore ordered the defendant 
2 pay the 400. to the plaintiff, 1 Chan. Ca. 178. Bee 1 Fern. 255, 

2. ; , : 


12. The 
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12. The will was begun, and ſeveral legacies given to the next of 


kin, and likewiſe to the executors, and then at the beginning of the next 


ſentence, the will ſtopt, and was left unfiniſhed. Lord King : The teſtator 
having given legacies to the executors it is moſt likely he would have 
given away the reſidue from them; and therefore decreed the undiſpoſed re- 
ſidue to be diſtributed according to the ſtatute. Gib. 184. | 


13. References, Co. Lit. 112. b. Termes del Ley, tit. Teflament, etiam 


Deviſe. 1 Chan. Ca. 178, 30g. 2 Chan. Ca. 11, 155. Poph. 131, 132. 
Nelſ. 27, 159, 160, 351, 403, 433. Gilb. 11, Cc. 118, 119, 133, 
136, 209. Plow. Com. 523. a. 6. Nelſ. 312, 313. 1 Vern. 37, 38, 
470. Barn. 14, 160, 253, Prec. Chan, 62, 92, 94, 231, 269, Zoo, 
324. Gilb. 74, 75, 126. 2 Vern. 648. Prec. Chan. 566. 2 Ju. Eccl. 


48. Caſe 6. 50. Caſeg. 


14. Rules, Equity favours younger children. Is to execute the intent of 


the parties. In teſtamentis ratio tacita non debet conſiderari, ſed verba 
folum ſpectari debent. Multa poſſunt movere mentem teſtatoris, quae nos 
latent; ideo per divinationem mentis durum eft recedere, &c. 


507. Unumquodque eodem modo, quo colligatum eft, diſ- 
| ſobvitur. 


I, A obligation or other matter in writing may not be diſcharged by 
| parol. 19 E. 4.1.6. 5 By | 


2. An annuity by preſcription, rien arrear is a good plea ; for pre- 
ſcription is matter in deed ; but in annuity by deed it is not a good plea 
without ſhewing an acquittance. 5 H. 7. 33%, 

3. When a man avoids the king's title by as high a matter of re- 
cord as the king claimeth, he may have it by way of plea, without being 
put to his petition ; though the king be intitled by double matter of record; 
as where a man is attainted of treaſon by parliament, and his lands are 
found on office, whereby the king ſeiſeth; the party may alledge reſti- 
tution by parliament, and a repeal of the former act. 4 H. 7.7.6. + 
4. In preſentable caſes reſignation may be to the king as ſupreme ordi- 


nary, and is as good, to every purpoſe, as to the biſhop ; and that even 


though the clerk were collated by the biſhop or ordinary. Dy. 294. 5 Co. 
De Ju. Regis Eccl. 34. 6. Palm. 474. But in the caſe of an impro- 
riation, reſignation muſt be to the impropriator and not to the ordinary, for 
by hath nothing to do therewith, Da. 20, Fitzh. Abr. Excommengment 9. 
1 Med. 12, 260, 261. 2 Mod. 257. S. C. Hob, 186. Cro. Fac. 517, 
518, 1 Show. 252. Da. 72, 73. Skin. 464, 519. 3 Mod. 295. 2 Ju. 

Eccl. 473, 477, 480, &c. Ne" + HS 1 
5. All the court held that this, being a donative, began only by the foun- 


dation and erection of the donor, and he hath the ſole viſitation and 


correction, and the ordinary nothing to do therewith. And as he, the clerk, 


comes in by him, the donor, ſo he, the clerk, may reſtore it to him, the 
donor; for unumquodgue eodem modo, quo colligatum eft, diſſolvitur. And 
though the preſentee, when he is in, Lath the freehold, yet he may reveſt 
it by his reſignation, ens auter ceremonte. And the ordinary hath nothing 

I | 10 
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508. Una perſona non poreſt ſnyplere vicem duarum 5 


1. THE ſtatute of Faculties is always conſtrued ſtrictly againſt non- 
reſidence and pluralities, as matters ſtrongly hurtful to the ſervice 
of God, and the inſtruction of his people. 4 Co. 118. 


; Particular caſes, | © ION 
2. And therefore if a biſhop be tranſlated to an archbiſhoprick, or a ba- 
ron created an earl, where he hath” both dignities ; 4s is commonly ſaid, 
duo jura conturrunt in una perſona, dequum eft ac ſi eſſent in diverſis; 

but yet within this act he is but one and the ſame perſon to whom the at- 


tendance and ſervice ſhall be done. So if the patron be made a knight of 


the garter,' or warden of the cinque ports, he ſhall have but three chaplains 
in all; et fic de fimilibus ; quod fuit conceſſum ; quia difficile eft ut unus homo 
vicem duorum ſuftineat. 4 Co. 118, a. | | | | 

3. References, 4 Co. 46. a. 24 Eccl. tit. Faculties, the odiouſneſs, 
Sc. 2 fu Eccl. The King and Biſhop of Cheſter. 

4. Rules, Quando duo jura concurrunt, &c. No conſtruction can be too 
liberal to make parſons refide, &. In aequali jure, &c, Nemo poteſt 
babere duas, &c. and references under theſe ſeveral rules. 


509. Volenti non fit injuria. 


1. J ORD, meſne, and tenant ; the king is lord, and the meſne holdeth 
of him in capite, and the tenant of him in ſocage; if the tenant 
obtain a releaſe from the meſne, or forejudge him, now he holds in capite; 
for volenti non fit injuria; and it ſhould be injurious to the king, if he 
ſhould loſe his tenure in capite, by the act of the tenant, and have in lieu of 
it only a tenure in ſocage. Dav. 67. a. 1 
2. In ejectione firmae between Thompſon plaintiff and Trafford defendant, 
the caſe was, Magdalen College, Oxon, 20 December 8 Eliz, let a meſſuage 
in Southwark, to which no land appertained, to Standiſb for 20 years, from 
the feaſt of St. Michael next enſuing, rendring the antient rent, and 
25 October 21 Eliz. they let the ſame meſſuage to the ſame Standiſb for 
20 years, from the feaſt of St. Michae! then next enſuing, rendring alſo the 


antient rent, and 3 1 Auguſt 30 Elia. the preſident and ſcholars made a 


new leaſe of the ſaid meſſuage to Sir George Carew, for 20 years from the 
making, rendring the antient rent, which leaſe was conveyed by meſne aſ- 
ſignments to the plaintiff, upon which the action was brought againſt the 
faid Trafford, who had Standiſt's intereſt, by meſne aſſignments. Popham 
ſaid, that ipſo facto, upon the laſt leaſe made and accepted by Standiſh, 


the firſt leaſe was determined and gone; for this laſt contract diſſolves the 


firſt, when the one and the other cannot ſtand together, and they cannot 
here; becauſe they intermix one with the other; and ſo was the opinion in 
the common bench about 1 Eliz. in the caſe of the abbey of Barking. 
And here Standiſh, before Michaelmas next after the ſecond leaſe made to 


4 Z | bim, 
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bim, could not grant over his firſt term to be good to the grantee; for if 


1 Danv. 112. 


510. Voluntas donatoris in charta doni ſui manifeſte expreſſa 
F lands are given to B. and his heirs, to have and to hold to B. and his 
I heirs, if B. have heirs of his body; and if he die without heirs of 
his body, that it ſhall revert to the donor; this is an eſtate-tail, and the 
reverſion is in the donor; for. voluntas donatoris in charte deni ſui manifeſte 


expreſſa obſervetur, Co. Lit. 21. a. 
511. Voluntas teſtatoris ambulatoria «ft uſque ad mor- 


. 


ences, Co. Lit. 112. @.6, 4 Co. 60. Hob. 349. 2 Ju. Eccl. 
2. Rule, Ultizza voluntas teftatoris eſt perimplenda ſecundum veram inten- 
ſionem ſuam. Ne | N 


* * 

; 
I l 
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of Law and Equity. 


512. Voluntate et poteftate repugnantibus, all is void. 
C39 Eliz, 719, 720. | | 1 


513. Uſury odious in law. 


N | | General to, and rules. | 
1. IF in truth the contract be uſurious againſt the ſtatute, no colour 
or ſhadow of. words will ſerve, but the party may ſhew it, and ſhall 
not be concluded or eſtopped by any deed, or other matter whatſoever ; for 
the ſtatute gives an averment in ſuch caſe. 5 Co. 69. 6. 
2. And Popham chief juſtice ſaid, if A. comes to B. to borrow 100 J. 
| who agrees to lend it, if he will give him for the loan of it for a 
year 20 J. if the ſon of A. be then alive; this is uſury within the ſta- 
tute ; for if ſuch uſury ſhould be out of the ſtatute; by reaſon of the 
incertainty of the life, the ſtatute ſhould be of little effect; and for the 
fame reaſon that he might add one life, he might add more; and fo it 
ſeemed a mathematical line which ef div:;fibilis in ſemper divifibilia, 
O. 69. b. 70. @ | | | 
: 3. Juſtice Dodderidge took theſe differences, in caſe of caſual uſury. 
1. If I lend 1001. to have 120/. at the year's end upon a caſualty; if the 
caſualty goes to the intereſt only, and not to the principal, it is uſury ; 
for the party is ſure to have the principal again, come what will 3 but 


if both incipal and intereſt are in hazard, it is not uſury. 2. Though I ſe- 


cure both principal and intereſt, if it be at the will of the party who is 
to pay it, it is no uſury, as if I lend to one 100 J. for two years, to =( 
for the loan thereof 30 J. and if he pay the principal at the year's end, 
he ſhall pay nothing for intereſt, this is not uſury ; for the party hath his 
election, and may pay it at the firſt year's end, and ſo diſcharge himſelf, 
Cro. Fac. 508, 509. q f | | 
Lord keeper declared it ſhould be the rule, That a mortgagee of a 
mortgage forfeited, ſhould have intereſt. of his intereſt, and ſhould be on- 
ly accountable for what profit he ſhould receive, and not for what he 
might have received, unleſs there were fraud. And Note, That it was 
the rule, That the mortgagee aſſigning, the aſſignee ſhould have intereſt for 
the intereſt then due; and never was contradicted but in Porter and Ho- 
bart's caſe, in the time of the lord Shaftsbury. 1 Chan. Ca. 258. 


18 Particular caſes. 
F. F. S. lent 100 J. for a year and took p; J. intereſt at the end of 
fix months, and Popham and Gaudy held it not uſury; as not being above 
101. for 100/. as if it had been only lent for fix months; but Fenner and 
Yelverton contra, for when 1000. is lent for a year, the ſtatute intends 
the profits and increaſe not-to be received till the end of the year, and if 
J. be received at the end of fix months, he to whom the 100/. is lent, 
th but the uſe of 95/. for the whole year; and the flatute is to be talen 


frriflly againſt the offender, and largely in puniſhment of uſury : and there- 


fore if 100 J. is lent for a year, and he who lends it 10. at two 
| = days, 
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days, it is uſury. And here when J. S. took the 5̃ J. it is to be preſumed, 
he would lend that, and take intereſt of it within the year, which is 
more than the ſtatute allows ; for the moſt profit of 100 /. ought to be, 
by no means, more than 10 J. per annum. And judgment was given by 
all the judges in England againſt the plaintiff, Telu. 30, 31. Cro. Ja. 
25. S. C. . 

1 In debt, for 120 l. Warnes was indebted to Alder in 100 l. upon an 


1 


uſurious contract; and Alder was indebted over to Ellis the plaintiff in 


100 J. good debt, for which juſt debt Varnes and Alder were bound to 
the plaintiff, In debt upon this obligation, Warnes pleaded the uſury be- 
tween him and Alder, in order to avoid the bond; Ellis the plaintiff re- 
plied, that Alder, before the bond was indebted to him in 100 J. juſt and 
true debt, for the payment whereof Warnes and Alder were bound to 
him in the bond now in ſuit; and that he had no notice in any ſort of 
the uſury between Warnes and Alder: whereupon Varnes demurred ; and 
it was adjudged by Gaudy, Telverton, and Williams, for the plaintiff; for 
it is no uſury in the plaintiff, and therefore ſhall not prejudice him; for 
though the ſtatute is to be taken firongly for the ſuppreſſing uſury, yet it 
ought to be between the parties, who uſe corruption, and not to puniſh the = 
innocent, as the plaintiff here is; for it could be no ſhift in him, having 
a due debt precedent ; but if no ſuch debt had been due to the plainti 
before, then clearly it had been uſury in the plaintiff; there being no law- 
ful cauſe for giving the bond, but only to countenance the uſury between 
Warnes and Alder. And Telverton juſtice ſaid, if this plea ſhould be 
good for the defendant, every man might be defrauded of his juſt debt ; 
for commonly the creditor demands ſurety : and by this caſe, if the bar 
| ſhould be allowed, then by corruption between the debtor and ſurety, 
© Whereto the creditor is a mere ſtranger, he might loſe his debt, which 
* ſhould be miſchievous. Tel. 47. Cro. Ja. 33. S. C. 5 
F. It was well and wiſely leid, that God gave riches to ſupply others 
needs; and that therefore he is a thief and a murderer, who doth not apply 
his ſtore to the end God propoſed : but alaſs the covetous man cannot Gon 
employ God's goodneſs to him; becauſe his heart is ſet upon his riches, 
which when he either loſeth, or miſcarrieth in any his expectations of gain, 
his heart ſickens, finks, and dies within him: ſo that had, they bind him; 
not had, they torture him: theſe are the miſerable circumſtances of every 
one greedy of filthy Jucre, which never faileth to take away the very 
life of the owners, by anctious cares fretting the mind, and emaciating 
the body, waging the very bones and marrow, with continual pains and 
labour after worldly droſs; which often, after all his fatigues, to the ru- 
in both of body and mind, take to themſelves wings and fly away; and 
indeed ſhould they ſtay longer with him, he is ſtill miſerable and wretched, 
being thus inveloped and twiſted together with his wealth. Such an one is ra- 
ther a ſlave to his hoards than a maſter of them, even in the midſt of his falſe 
Per falſe both as they are void of all ſolid ſatisfaction, even 
whilſt poſſeſſed, and uncertain in their ſtay; he is ſaddled, bridled, and 
ridden, by the world and it's emptinefs; like the proud horſe, he is not 
only ridden, managed, and taught ſubjection, but laſhed and ſpur-galled by 
his rider; he enlargeth his defire as hell, and as death which cannot be 
ſatisfied; whereas in the matters of the laſt and moſt important conſe- 
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quence to him, his affections are more than moderated; being quite thruſt 
out of door by the impetuoſity of the other; whilſt on the other hand, 
the good man, whoſe confidence is in the fountain of all good, has a 
treaſure laid up ſure and permanent, which the malice of neither bad men 
nor worſe beings can diſpoil him of; but wretched, bad, and fooliſh as 
the avaritious man is, there's another, namely the uſurer, ſtill more ſo; 
he not only is covetous, and ſo hath all the anxious cares of mind and 
fatigues of body with the other, who, perhaps, abating his inſatiable thirſt 
after them, is honeſt in the means of obtaining his gain, and his unrighte- 
ouſneſs reſts in his immoderate defires, and in his want of a heart to uſe 
them as he ought when obtained, Whereas the uſurer or extortioner goes 
into the vileſt methods to become rich : he grinds the face of the poor, 
makes the neceſſities of the indigent and wretched, which ought to move 
his compaſſion, the means of advancing his oppreflive ends. He lends, 


but not to the Lord, gain is his god, and profit his almighty, he liveth 


upon the ſweat of the poor, he drinketh up their blood, and ſucketh in 


greedily their very marrow ; he ſubſiſts, nay grows corpulent upon the in- 
duſtry and needs and at the coſt of thoſe, who, by the laws both of 
God and nature, have an indefeazable right to his relief without any his 
cruel conſiderations, which govern all his actions. This man ſtands com- 
pared to the hare, that at one and the ſame time litters, gives ſuck, and is 
with young. So the uſurer's money is bringing forth,. nouriſhing, and 
breeding profit all at once: nay the uſurer may be properly ſaid to make 
that breed, gender and increaſe, which by nature is barren and unapt ; for 
the uſury money begets and produceth money : whereupon the. philoſo- 


pher ſaid truly, that the uſurer maketh ſomething out of nothing: his 
gain is night and day. purſuing its deſtructive journey, and reſteth not e- 


ven on the Lord's day, ſo that he's always at work, in defiance of all - 
command, deſpiſing what the caſuiſts hold, that uſury is a fin againſt na- 
ture, as the uſurer hath ſhut up all bowels of compaſſion to the wants 
of his brother, that he neither loveth the author of goodneſs, whom he 


hath not ſeen, nor his brother whom he hath : ſo far is this man of fin 


from loving his poor brother for God's ſake, or his own, that he has no 
brother in his own conſideration, but hath ſaid, with the fool in the 

ſalmiſt, there is no God, whilſt the good man readily and chearfully al- 
Ch, that uſury and extortion are hateful to both God and man: and 
that the moſt moderate gain growing from loan, is at beſt but a conce/- 
ſum propter durities cordis. | | 


 5I4. Utile per mutile non vitiatur. 


I. A WIFE, uxor, is a good name of purchaſe; without a chriſtian 

name: and ſo it is if a chriſtian name be added and miſtaken, 
as Eme for Emelyn ; for utile per inutile non vitiatur. Co. Lit. 3. a. 
2. References, Co. Lit. 227. a. Cro. Ca. 48. Hob. 171. Du. Ch. 
Uſes 177. 7 
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515. Gt Pana 4 paucos, metus ad ommes perveniat 
* Aus — reum, nif mens fil rea. 


3 16. Uxor non E 1 juris e ed ſub 1 viri. 0 


T HE wife is ſub poteflate viri, and difabled to contract without 
his conſent, and omnia, quae funt uxoris, ſunt ipſius viri: aon 208 
bet uxor poteſtatem fi, ſed vir, &c. Co. Lit. 112. a. 

2. Rule, Feme covert under obedience of her huſband, &c. 


5 517 What is done, by way of ji judgment, in a diferen 
manner than the law allows, is againſt ff law. 


HE old law is that, which paſt ages have approved, and FE 
- which juſtice is to be adminiſtred, and whatſoever is done, by 5 


— in a different manner than the law a 15 againft that ow. 
Show Fir, CG. 122. 


518. Mat one cannot transfer, he cannot compel by arti 


14-6 AT a man cannot Fe et be cannot oblige by articles: and if 
be cannot grant, he cannot by articles bind, 1 Ch. Ca. 210, 211. 
2. He, who may transfer, "os covenant, that bis ala e do it. 
1 Ch. Ca. 211, 212. Ay | 


519 When . he we, the, at 
1 his peril, ſee that that he doth be lawful. | 


LE 8, Tgnorantia fatti. excuſat.. * jun, non x excuſe, Eee 


ecutio Juris non habet HY. 


* 


520 When the common and; atute lat contur, the com- 
mon law. ſhall be preferred. r AY 


1. was . agreed by Sir Edmund n "and. his em- 
ions, juſtices of the common pleas, That when H. by deed in- 
gented b. . and fold to Lyb and his heirs, and before introlment 

ore a fine to Jyò and to his heirs, and after the deed is inrolled with- 

in the fix months, the cognizee ſhall be in by the fine, and not by the in- 
denture inrolled ; for when the fee-ſimple is paſſed, by the fine, to the 
ws ke and his heirs, the inrolment after may not deveſt it, and turn 
eſtate out of * which was abſolutely eſtabliſhed i in him by 3 

or 


\ 


- i 
; © af . , EA * 
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| for then whereas he was in before in the per, he ſhould be now in in le 
foft *r alſo ben the common law and flatute law concur, the common law ſhall 
be preferred. Tis true the inrolment ſhall have relation to the delivery 
of the deed, but that is for the avoiding of meſne eſtates, or charges 
made by the bargainor, to any ſtranger after delivery. of the deed and 12 
fore inrolment: but not to deveſt any eſtate lawfully ſettled, in the 
mean time, in the bargainee himſelf. And the Stat. 27 H. 8. c. 16. of 
inrolments, ſpeaks by bargain and ſale only; and here it is not by bar- 
gain and ſale only, but the eſtate originally paſſed by the fine. 4 Co. 
71. 4. | > 2 ory - 


2. References, Co. Lit. 49. a. 


521. Where ever there is ſuppre o veri, or ſuggeſtio fal- 
,  fþ, the releaſe, &. 2 be nt * 1 e 


| General. en 
1. NX HO is partaker with a thief, hateth his own ſoul ; he heareth 
-3D curſing, and bewrayeth it not. Prov. 29. and 24, NTT 
2. The defendant by a trick got a deed into his hands, and burnt or 
cancelled it. Per cur: Where writings are ſuppreſſed, omnia pragſumum- 


Au., 1 Ch. Ca. 299. 
2 3 Particular caſes. 


: Suggeſtio falſi. | 
3. He who has right, tells the purchaſer the vendor has a good eſtate, 
though he knew to the contrary at the time, yet the purchaſe eſta · 
 bliſhed. - 2 Ch, Ca. 108, 128, Nelſ. 287. „ 
4. A man being ſeiſed, in right of his wife, in an inn of 69 J. per annum, 
is drawn in to ſell it, having a mortgage upon it before the deſcent for 
80 J. My lord Keeper was of opinion, that though the purchaſe was 
ot a a bargain, yet it was not ſuch fraud as to ſet it aſide. Pres 
206. | 5 | 
F. Three daughters being equally intitled as coheirs, the huſband of 
one feating to be in law, and being made to believe he ſhould pay 
coſts, releafed his ſhare to the other fiſters, who were to bear the charges 
of the ſuit. His ſhare amounted to 1000 J. this releaſe was ſet aſide, and 
Tuxford's caſe cited, that a miſapprebenſion of the party ſhall avoid his re- 
kaſe, 1 Vern, 32. l e 
6. An aſſignment of an intereſt in a leaſe of the value of 200 J. per 
annum, in conſideration of 200 J. under falſe pretences, was ſet aſide, as 
obtained by fraud. 2 Mod. Ca. 83, 84, 85. WT 


+7164 | 7 1 
7. Sir Eduard Duke deviſed 2000 J. to his daughter; but if ſhe ſhould 
marry one Bacon, it ſhould be void. She was married to Bacon before her 
father's death, and ſhe took advice, which was that her legacy was void: 
her brother paid her 800 l. and ſhe releaſed her legacy. A bill was to have 
this releaſe ſet aſide ; ſuggeſting that her brother told her that ſhe was raſed 
out of her father's will: and that he ſuppreſſed it, and did not prove it till af- 
a ter 


RCIA 


* 
3 
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ter the releafe. Lord chancellor: It is the conſtant rule, wherever there is 
ſuppreſſio veri, or ſuggeſtio falſi, tbe releaſe. ball be void. But it appearing, 
the father himſelf had revoked this deviſe, the chancellor decreed againſt 
the plaintiff. But where a legacy is upon condition that a woman marry 
with the conſent of J. S. though ſhe marry without, it doth not avoid 
the legacy; for it is only in terrorem; but the father here did what was 
equitable on his daughter's diſobedience, 1 Fern. 19, 20. 3 

8. The landlord of an inn, being the means of cattle being put into the 
ground belonging to the inn, ſhall not diſtrain them for rent. Prec. Cb. 
7. 2 Vern. 129. HOO 46 | ee 
9. A mortgagee having accepted of ſeveral bonds for intereſt, by con- 

trivance with the mortgagor, on the mortgagor's treaty of marriage, tells 
the woman's father (on his inquiring what was due) of only the principal 
8 G money. Redemption decreed on payment thereof only. Prec. 

SAD Chat err | As. : 

* — makes an abſolute conveyance to B. for 1 500 J. B. executes a 
defeazance upon payment of 1500/. in. 16 years. B. upon his marriage 
ſettles this, as an abſolute eſtate, upon the wife and iſſue of that marriage; 
there being proof that A. made the "conveyance to enable B. to get a 
fortune, though the deſign was really upon another lady, and not the lady 
B. actually married; yet decreed A. was bound as particeps criminis. See 
caſe before.the houſe of lords, Webber and Farmer, 21 Fan. 1718. Note; 
That the wife's father had notice of the defeazance before the ſettlement 
made, notwithſtanding which, the decree of the court of chancery was affirm- 
ed, by eight lords to ſeven lords; and Harcourt againſt the decree, and 
lord Parker for it. See caſe Lord Forbes and Denniftone, 22 Feb. 1722, 
and 6 March 1724,-'and “ Walker and Glaſcoine, 6 March 1726, and 
White and Leighbourne, 5 Feb. and 12 Nov. 1722. | Sui 

11. References, 1 Chan. Ca. 293. 2 Chan. Ca. 128. 3 Chan. Ca. 120. 
Nelf. 287. 1 Vern. 453. | 59 ST” * 

12. Rules, Equity to relirue again fraud. Fraus eft celare fraudem. 
He bo hath done iniquity ſhall not have equity. Qui poteſt et debet veta- 
re jubet. In odium ſpoliatoris omnia pracfſumumtur. ©: _-. 


9 
— * 
oy 


522. Whereſoever words of a deed, or of the parties with- 
ont deed, may have a double intendment, and the one 
ffandeth with law and right, and the other is wrongful 
br * law ; the intendment that ſtandeth with law 

Hall bet en eee 


I. A Tenant in fee made a kaſe of lands to B. to have and to hold 

21. to B. for term of life, without mentioning for whoſe life it ſhall 
be; it ſhall be deemed for the term of the life of the leſſee; for it ſhall be 
taken moſt ftrongly againſt the leſſor; and an eſtate for one's own life is 
higher than for the life of another. But if tenant in tail make ſuch a leaſe, 
it ſhall be taken for the life of the leſſor, for two reaſons. 1. When the 
conſtruction of any thing is left to the law, the law, which abhorreth injury 
and. aurong, will never fo conftrue it, as it ſhall work a wrong : And in = 
-— TT ov” | C13 Di; NH DOI M12: le Dis 3 $55 1211111 5 3 


of Law and 1 — 


ak, of the leaſe by tenant in tail, if by conſtruction it ſhould be for Es 
life of the leſſee, then ſhould the eſtate· tall be diſcontinued, and a new re- 
verſion gained by wrong : But if it be conſtrued for the lifs of tenant in 
tail, then no wrong is wrought. And it is a general rule, That where 
the words of a deed, or of the parties without deed,. may have a double in- 
Res, and the one flandeth with Jaw and right, and the other is wrong ful 
againſt law, the intendment that flandeth with law ſhall be taken. 2. The 
25 more reſpecteth a leſſer eftate by right, than à larger eflate by wrong ; 


as if a tenant for life in remainder difleiſe tenant for life, now he hath a 


fee-firple ; but if tenant for life die, now is the wrongful eſtate in fee, by 

gment in law, changed to a rightful eſtate for life, If a man retain 
a ſervant generally, without expreſſing any time, the law ſhall conſtrue it 
to be for one year; for that retainer 1s according to lw. Vide 23 E. z. 
cab. 21, Ce. Co. Lit. 42. a. 6. | 
2. It hath been adj wh war that where tenant in tail made a leaſe to an- 
other for term of life generally, and after releaſed to the leflee and his 
heirs, albeit between the tenant in tail and him a fee- ſimple paſſed ; yet after 
the death of the leſſor, the entry of the iſſue in tail was lawful; which 
could not be if it had been a leaſe for the life of the leſſor; for then 
by the releaſe it had been a diſcontinuance executed. Co. Lit. 42. 4. 6. 

3. Rule, Every man's deed to be taken moſt firongly againſt bimſelf. Verba 
thartorum * acc mur, &c, Confiruttio legis non facit mjuriam. 


523. Where the foundation R all faileth. 


Church i is appropriate to a ſpiritual tion; now if the co 


tion be diſſolved, the church is diſappropriate. 3 E. 3. 74, jor 
WI; | 


314. Where the law git a ig. ng, it alſo ban a re- 


medy for t 


RY! LES, Quando lex aliquid alicui concedit, Ge. Boni jubici 1. hites 


dirimere Ec. —_ bont 19 ampliare juriſditionem. 


525. Where there is no baſer or creditor in the caſe, 105 


both parties concerned are volunteers, equity will not hurt 


or prevent either of them from enjoying the advantage 
Which he hath at 4 p J 1 6 : 


Eferences, 1 Pe. Will. 25 


2. Rules, Aequitas ſe 8 Alligari non debuit, quod pro- 


batum non relevat. Iniquity bars IT, He who hath done r ſhall 
not have equity, . 


5B LY 526. Will, 


” 22 
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526. Will, the loft revokes all former. 
1. IJJJILLS are ambulatory and akways. changeable. Hob. 349, And 
: W revocations OY for the benefit of the heir. 2 Mad. 71, 


'Yet the revocation of a will is not to be intended, no more. than the 


Abbeglon of the heir; og pak be by expreſs words. 1dem 73. Yet a will 
if { » 


may be revoked by a ſubſequent one, though ſuch ſubſequent will be void 

in itſelf, it is =— as a . revocation, ..2 Ma Eccl. 82, Vide poſtea ca. 7. 14. 
17. Yet privacy in making a will, or looſe words to hide the teſtator's intent, 
or to keep the family quiet, Cc. are not to be regarded, much leſs, to be 
taken to amount to a revocation. 3 Chan. Ca. 81, 8a, 87, 88, 117, 127, 

2. So a will may be revoked either pro foto, as 1 Vern. 23. 2 Vern, 
742. or only pro tanto, as 1 Vern. 23, 30, 141, 182, 329, 342, 2 Ju. 


Eccl. 83, caſe, 4. TY M ETC n tts oil i 
3. And as @ will is to be conſtrued as. one intire act, though the heir 
is to be favoured when the caſe is doubtfyl ; yet if the deviſor deviſe to one 
and then by the ſame will deviſe to another the ſame: eſtate, this is not to 
be taken as a. revocation, but they are jointenants ; which ſhews that the 
will is to be conſtrued as one intire clauſe, and not as different ; and by this 
means contradictions will be avoided in the conſtruction thereof. 2 Mod. 

| . The revocation of a will is a matter meerly temporal, and diſcharges 


the court chriſtian to have any thing to do with it; it is in no ſort depen- 


dant of the will; for thoſe things are called dependant which go in affirm- 
. ance, and not what diſannuls or diſaffirms, as the revocation doth. And 

though the court chriſtian hath power of the will, and of what is demanded 
thereby, yet in its original nature, the will itſelf was temporal. And things 
which go in abridgment aud, reftraint 'of. the common law, ſhall be taken flrict- 
ly, and are not to be favoured in cunſtruction. So that the revocation be- 


ing a thing meerly collateral to the will remains at common law, as to 


the proof, as. is 1 R. 3. Yb. 92, 93: 9 C. 37, 38. ot Tal 
5. And fince the ſtatute of Frauds, wills for lands, as they muſt be 
made, ſo they muſt be revoked, with the ſolemnities required by that ſta- 
tute, Vue le Stat. 


6. So before the ſtatute, a man deſigning to revoke his will, was to do 


it in pracſenti ; and as one ought to be of good and ſane memorie at the 
diſpoſing, ſo he ought to be of as good and ane memorie when he revokes it; 
and as he ought to make his will by his own directions, and not by que- 
_ ſo ought he to revoke it of himſelf, and not by queſtions, Cre. 
ac. 497. —_ | 3 
P ug Attorney General cited a caſe, where a man had formerly 
Publiſhed a will, and afterwards executed another ; but the ſecond not be- 
ing duly executed, and publiſhed within the ſtatute of Frauds; Lord 
chancellor Cowper, as Mr. attorney ſaid, but as ſome others of the bar, 
lord Macclesfield, ſet up the former will. Before lord chancellor King, 
22 June 1731. Vide Gilb. 130, 131. ; 
* 8, He who will claim a benefit by part of a will, muſt abide by the 
whole will. At the rolls, 4 Juh 1737. A 
5 a | ar- 
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Is. | Particular caſes. | | 
9. If a feme ſole make a will, and take huſband, this is a counter- 
, and that for two reaſons, 1. The making of a will is but the in- 
ception of it, and it takes no effect till the death of the deviſor; for 
Omne teftamentum morte conſummatum 45 Et voluntas eſt ambulatoria uſque 
ad extremm vitae exitum. Then it ſhould be againſt the nature of a will 
to be ſo abſolute, that it being made by one of ſound mind, may not be 
countermanded ; and therefore this taking of an huſband, in the caſe at 
bar, being her own proper act, ſhall amount to a countermand in, law. 
But when a man of ſound memory makes his will, and after becomes of 
non ſane memorie by the viſitation of God, (as almoſt every one is hefore 
his death) God forbid that this act of God ſhould in law amount to 
a revocation of his will which he made when he was of ſound mind. 
2, It ſhould be miſchievous to women, that after their intermarriage they 
might not, for no cauſe whatſoever, countermand their wills. 3. As 
the law. will not allow of any cuſtom that a feme covert might make a 
deviſe, for the preſumption that the law hath, that it might be made by 
coertion of the huſband, as is adjudged in 3 E. 3. So if it ſhould be in 
the power of the wife, after marriage, to revoke her will, the law will 
not ſuffer it to continue after marriage ; becauſe that, by coertion, the huſ- 
band might cauſe her againſt her will, to revoke or continue it. 4 Co. 61. 4. 
10. Cooke, 24 Eliz. deviſed his lands to his ſiſter in fee; and 12 years 
after let the ſame lands by indenture to the fame fiſter for ſixty years, to 
commence after his death, and delivered the deed to a ſtranger to the uſe 
of his ſiſter, but the ſtranger did not deliver it over, till after the death of 
the deviſor, and the fiſter never agreed thereto, but claimed by the deviſe. 
Tanfield argued for the plaintiff, that it was a good countermand, for it is 
the ſame perſon, Cc. All the court held, that it was a good revocation of 
the whole eſtate ; for both thoſe eſtates cannot ſtand in her to begin at 
one time, whereby his intent appeared to be altered, and to give to her 4 
lefſer eſtate. But by all the juſtices, beſides Valmeſſey, if ſuch a leaſe 
had been made to a ſtranger, it had been no revocation for the term. But 
Walmeſley held, that in regard it is an intire deviſe, it is a revocation for 
all: But the deviſe of a manor, and after a leaſe, or a deviſe of part 
thereof to another, is no revocation for the reſidue ; for they are ſeveral 
and may be ſevered ; but in the principal caſe they all agreed, that it is 
A revocation ;. for the eſtates cannot ſtand together ; but if it had been made 
unto her to begin preſently or futurely in his life-time, that had not been 
any revocation ; for it might have determined in his life-time, and have welt 
ſtood with his will; wherefore it was adjudged for the plaintiff. Cro. Fa. 49. 
11. Ejectione firmae upon a ſpecial verdict, the caſe was, That John 
Rogers was ſeiſed of this land in fee, holden in ſocage, and deviſed by his 
will in writing to his wife for life; the remainder in fee,, &c. And af- 
terwards leaſed by writing the ſaid lands for two years, to begin after his 
death, Whether that was a countermand of the will was the queſtion ? 
Henden ſerjeant moved, that it was not any countermand but only for two 
years; and cited one Marſhal's cafe in this court, Micb. 2 Fac. to be ad- 
Judged accordingly. But Hutton and Winche, being only in court, conceived ' 
it to be doubtful, in regard the leaſe is made to take effect at the ſame -n | 
| wnen 


— 
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when the will takes its effect; but if he had made the leaſe for years to com- 

mence preſently, which well might have determined in his life, it had not 

been a countermand, therefore they required him to ſearch the precedents 

by him cited, and to ſhew them in court, and then they would deliver 
their reſolutions pat. Qyaere, Adjournatur. Cro. Jac. 690, 691. 

12. Lands are deviſed to one in fee, and after mortgaged to the ſame per- 

ſon, this is a revocation in toto; but if the mortgage be to a ſtranger, then 

it is only a revocation gzoad the mortgage. Prec. Chan. 514. th 
13. Treſpaſs upon a ſpecial verdict, the caſe was, One by his will devi- 
'- fed his lands to J. his youngeſt ſon, and his heirs, and afterwards married; 
and by another will in writing, deviſed his lands to his wife for life, paying 
annually to J. his youngeſt ſon and his heirs ſuch a rent. Anderſon and 
Glanvile held this no revocation, but that both may ſtand, and though 
they be by ſeveral writings, unleſs it be manifeſtly contrary to the firſt will, 

or that there be an expreſs revocation therein; but they ought to ſtand to- 

ether if they may, as made by and in one and the ſame writing: and 
— his intention appears, that he had not any purpoſe to alter it, as to his 
ſon, but only to provide for his wife, whom he had eſpouſed after the 
firſt will; and by appointing the rent to his ſon it appears, that his intent 

was that the reverſion ſhould be to his ſon. Cro. Elix. 721, 722. 

14. One makes his will, and thereby deviſeth certain lands, and this will 
is atteſted by three witneſſes according to the ſtatute of Frauds ; after he 
makes another will, which revokes all former wills, but the laſt is not duly 

executed; the laſt being no will, and void, will not amount to a revocation 
of the former, Prec. Ch. 459. See 3 Rep. Ch. 150, 155. Gilb. 18, 136, 
Hard. 374. 5 

15. Wilkinſon makes his will, and his brother executor, and deviſed to 
his executor all his eſtate real and perſonal. Four years after he marries, 
and by a codicil makes his wife executrix. It appeared in proof, that he had 
no real eſtate whatſoever. Lord chancellor ſaid, that the perſonal eſtate was 
only intended the brother as executor ; and thereupon decreed for the widow 
executrix. 1 Vern. 23. Ws | 48 | 

* 16. A man by will deviſeth all his houſes in Mompelier Row to his 
wife, and after makes a codicil, and thereby deviſeth one of his houſes in 
Mompelier Row to his wife; this is not a revocation of the deviſe by the 

will; for the codicil doth not vacate the will, as a ſubſequent will would; 
therefore it is only a tautology, a giving over again a part of what he had 
before given her. At the rolls 4 July 1737, before his honour. | 

17. A deviſe was of lands to A. and after a deviſe of the ſame lands to 
B. who was a papiſt ; ſo both deviſes were void ; for though the laſt is void 

as a will, yet it is good as a revocation, 2 Ju. Eccl. 37. | 

18. References, Prec. Chan. 459. Hard. 374, 375. 2 Vern. 293, 742. 

3 Rep. Chan. 155. 1 Chan. Ca. 193. 2 Fern. 209, 241, 496, 680, 720, 
742, 498, 598, 625, 722. Barn. 91, 311, 386. Cro. Car. 51, 52. 
3 Lev. 108. 3 Mod. 204, 206, 217, 218, 260. Salk. 158, 592, 593. 
1 Vern. 106. 2 Vern. 680, 742. Skin, 72. Cro. Jac. 115, 497, 690, 
691. Orph. Leg. 254, 255. Stat. Frauds and Perjuries. Prec. Chan. 
32, 33, 183, 354. Gilb, 130, 131. 2 Vern. 246. | 
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| Princia a Matters. 


Audio. 
HE acceſſory follows the 


principal. 
Ubi non eſt principalis 
non poteſt eſſe acceſſorius. 


322 


4 


tin e relieves againſt a en, 7 N 


Alion. 


An aftion lies for a private, but not 


for a public injury. 


Equity is to prevent multiplicity 4 


ſuits, or circuity of actions. 83 
The law abhors ce, of actions. 


178 
Nullus debet agere actionem de 40 o, 
uVbi alia actio ſubeſt. 236 


| Perſonal actions die with the Perſon. 


267 
Recovery in one addion is a good bar 
to another of equal or more baſe 


APs, but not to one of a higher | 


| 96 
Hepes, impedimento emerꝑit 2 


Ubi ceſſat remediam ordinarium, 25 ibi 
decurritur ad extraordinarium, et 
nunquam decurritur ad extraordi- 
narium ubi 2 ordinarium. 339 


* 
* 
1 * 


Page 10 


Not to hold Fs of matters cogniza- 


ble at law. Page 13 
ity has a concurrent juriſdiction 
5 with the admiralty. | 9 | 
| Agreements. 


Agreements and contracts to be on 
good conſideration. 18 


Equity is to inforce-the execution of 


1 
E et conventio vincunt ied. 


212 
That which was the open and public 
treaty and a ent on 


ſhall not be leſſened or infringed 
by any BOY 325 
Alienation, although | coibited, may 
nevertheleſs be made with the con- 

| ſent of all in whoſe favour it was 
rohibited. 19 
Colleges, and other like bodies, are 


not to alien, but ſab modo allow- 
ed by the law, 


32 
. 

Part of the law of the land. 20 

50 A. 


* T ABLE of PRINCIPAL MATTERS. 


0 


Attornment, | 


3 favours: attornment. Page 65 


— 


Not to be ouſted of its juriſdiction. 
Page 28 


In chancery every particular caſe 


ſtands on its own bottom, or on 
4 its own particular circ 


| WM »Þ which is not ſo at law. 144 
| _ £ * [pthc hall not prejudig in 
Ex . ſubmiſſione non oritur actio. chancery 211 


111 


Bar. K 8 
; A Recovecz bor action sa good |, 
| bar to another of equal or more 

baſe nature, but not to one of a | 
higher nature. 296 


— 
7 k 


Baron Ha Fene. 


A fete covert is under the obedi- 
| ence of her huſband, cui 175 in 

vità ſui contradicere non it. 

Non eſt ſui juris, ſed viri. 118 
Omnia quae ſunt uroris ſunt _ 
viri. 4 06248 
Uxor non eſt fu hu, {ed ſub pote- 
BY Gown 3 P 


| Bfard, 
Pater eſt a nuptiae demontirent. | 


260 
i ex damnato coitu naſcuntur inter 


Benefices. 575 


1. 


A ſpiritual office draws with it | 


right to the. pallehons belonging 
to it. BOO 1 


Bloc | 
An archbiſhop bath power over his 


ſuffragan, and may deprive. 259 


Chancery. See Equity. 


NLY controulable by parlia- |- 


| ment. 28 
Not tied to the rules of common law. 
1 WE | 


| Summa 3 eſt * juſtitiam 
ſingulis, et omni tempore quandd 


1 | 


liberos non computentur, &c. 281 


Nullus recedat e curia cancellariae 
ſine remedio. 


To purſue the intent of the founder. 


2240 


29 
Juſtice to be preferred to charity. 170 


One is to be juſt before he is gene- 


rous. 254 


neceſſe eſt. 318 
The truſtees for a charity y im- 
prove for the benefit of the chari- 
ty, but can __ no act to prejudice 


It. 334 
Church. 


Eccleſia eſt infra actatem, et in \ cuſto- 
dia domini regis. ne 
Favendum eſt — quam perſo- 
A 116 
Meliorem conditionem eccleſiae face- 
re poteſt praclatus, deteriorem ne- 
quaquam. 207 


cu. 5 
Clerici non ponantur in officio. 31 


Vir militans deo, non implicetur ſe- 
' cularibus oe 357 


Colleges, 


Colleges, and other Ble bodies, are 
not to alien, but ſab modo allow- 


| ed by the law. 32 
ä Compeny ſation. | 
—_ to relieve. where the matter 
th in AT : 93 


Con- 
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Conditions. 


A ition extinct in part is extindt 
iq the whole. Page 34 
Ng gone may take advantage of a 
A but who is either party 
r privy to it, 
A condition to avoid a freehold can- 
not be pleaded without deed. 
Conditions which go to the "Wd 
zance of eſtates are to be taken 
ſtrictly. 35 
Conditions precedent muſt be literal- 
ly performed, not ſo of ſubſequent 
conditions, where the court can 
make compenſation. 35 
Equity will not veſt an eſtate —— 
by reaſon of a condition prece- 
dent it will not veſt at law; but 
of conditions ſubſequent, which 
ate to deveſt an n it is other- 
wiſe. | 
If the ſubſtance of. a condition be 
performed it is ſufficient, 139 


Md. 


| 
Coſeience fa 4 1: 


| Muſt always be grounded upon ſome 


law. 36 |. 


3 reſiſteth the law of man, nor | 


addeth to it, but where ſuch law 
of man is againſt reaſon or the 


— 111i 962 36 they 


Conſent. 


Conſenſus eſt voluntas multorum, ad 


©  quos res pertinet, ſimul jancta. 36 
Conſenſus non coneubitus facit matri- 
monium, et conſentire non poſ- 


ſunt ante annos nubiles, 36 


Confideration. 
| 


Agreements and contracts to be on 
good conſideration, +", any 
Equity requires that a gift which 
defeats another, ſhall be made up- 


on as high and good conſideration, | 


1 as the things are which are to be 
defeated thereby. A 88 


Conſtruction. 


Interpretations are to be favourably 


4 made, ut res magis valeat quam 


pereat, 


23 
| In general or doubtful words the 


more favourable ſenſe is to be pre- 
ferred. - | 23 
Conſtructio . non facit injuriam. 


37 
Cbuſtrudtone to be — to what 


was the beginning. 37 
Conſtructions to be according te to what 
was the cauſe. 7:16 ooÞ 


Conſtructions to be ſecundum aequa- 


litatem rationis. 38 


Couiſtructions to be with equity E 
moderation. 38 
Maledich ex poſitio eſt quas corrum- 


pit textum. 203 


No conſtruction can be too liberal to 


make parſons refide, 229 
Quotics.in verbis nulla eſt ambiguitas, 
ibi nulla expoſitio contra verba 

fienda eſt. 1: ie 
Senſus verborum ex cauſa own A 

We eng -b wo 
i ſunt fo 


Verbs pd . cum a effect, 
343 

Verba aequivoca et in dubio poſita, 
intelliguntur n et potentiori 


Verba relata hoc waxime operantur 
FT referentiam, ut in eſſe viden- 


34 
Verba chartarum fortius "ccipjunr 
- contra proferentem. "> Wy 


Verba ſemper accipienda ſunt in mi- 
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ſenſu. * 345 


tioxi ſenſu, | 347 
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Conse to be on good conſideration 
© Contracts are to be taken according 


E - 
| 

| 

| 
| 

| 


Contingency. 


A contingency may not depend up- 


on a contingency. Page 41 
Contratts. 

18 
to the intent of the parties, ex- 


E preſſed by Cnr on words, 42 


Copybold. 


When the lord grants the inheritance 
of all his copyholds, the grantee 
4 may hold courts. 2; 42228 | 
copyhold muſt be immemorigh 43 


4 copy yholder derives his eſtate from 


om, and not out of the eſtate 
of the lord, e 43 


A copyholder is in by Rim who ſur- 
2 . — and not by the lord. 43 


hold lands may be grant- 


"= in fee · ſimple, they may be 
granted in tail, for life or years. 44 


Cuſt inheritances, ſuch as co- 


mary 
pyholds, ſhall not have any colla- 
teral err 
cern deſcents. 8 


N conveyance 


| of the fer, 192 


Every man's deed or covenant ought | 


to be taken moſt ſtrongly againſt 
_ himſelf. 101 
7 Coures. | 


Ser Admiralty, | pr 
| Ecclefiaftical Courts. 


Martial law and courts. 


Rerum ordo confunditur, fi unicui- 
An. non erte. 30 3 


1 


| 


EY | 


| Conſuetado eſt altera lex. ' Page 39 
Conſuetudo eſt optima interpreg 5 


] gum. 
| Contucnitdls ex certa cauſa rationgþil 


uſitata privat communem legem. 
39 

Conſuetudo ſemel e non po- 
teſt amplius induci. 40 
Conſuetudo vincit communem legem. 
41 

cuſtom cannot be grounded Ts, a 
fraud, 47 
Licet conſuetudo fit magnae autho- 
ritatis, nunquam tamen pracjudicat 
manifeſtac veritati. 197 


Deeds, 


VERY man's deed or covenant 
— ht to be taken moſt ſtrongly 
againſt himſelf. 101 
None ſhall take by deed but parties, 
unleſs in remainder, 232 
Verba chartarum fortius contra pro- 
ferentem accipiuntur, 347 
Whereſoever words of a deed, or of 
the parties without deed, may have 
a double intendment, and the one 
ſtandeth with law and right, and 
the other is wrongful, and againſt 
law ; the intendment that ſtandeth 
with law ſhall be taken. g68 


Deſcents. 


Deſcent tolls an 
Inheritances may — deſcend, 
but not aſcend, 


See Heir. . 


' Diſcovery. | 
Dune draws with it relief. | 53 


Dif 
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| Diſpenſations. 
Diſpenſatio eſt mali prohibiti provida 


relaxatio, utilitate ſeu neceſſitate 
penſata. Page 55 


Diſtreſs. 
No diſtreſs can be taken for any ſer- 


vices that are not put into certain- 
ty, nor can be reduced to any cer- 


tainty. 231 
Dower. 
Dower favoured. 58, 179 
Drunkenneſs. 


Omne crimen ebrietas et incendit et 
detegit, 


Ecclefiaftical courts. 


M AY not hold plea of matters 
: determinable at law or in 


equity. 60 
Equity has a concurrent juriſdiction 


wich the eccleſiaſtical courts. 70 
| Ecclgſiaſtical laws. 
Jura ecclefiaſtica ſunt limitata. 167 
Eccleſiaſtical perſons. 


Colleges, .and other like bodies, are 


not to alien, but ſub 'modo - 
lowed by the law. 


241 


No conſtruction can be too liberal - 


make parſons reſide. ' 229 
An archbiſhop hath power over his 
ſuffragan and may deprive. 259 

A ſpiritual office draws with it a 
Tight to have the poſſeſſions belong- 
ing to the office, 315 

Vir militans deo non implicetur ſe- 
cularibus negotiis. 357 

Una perſona non poteſt ſupplere vi- 
cem duarum. 361 I 


Equity favours attornment. 65 
Equity favours livery. 66 
Equity favours ſeiſin. 66 


8 [Equity fayours republication of Wills. 


| | 


Effect. 
The cauſe ceaſing the effect ceaſes. 
Page 27 

Elecrion. 


In things of election the party is to 


ſhew that he hath made it. 1 57 


Quod ſemel placuit in electionibus, 
amplius diſplicere non poteſt. 294 


| Entry. 

Deſcent tolls an entry. 50 
Equity. See Chancery 

What it is and its uſe. * 


Of what equity holdeth cognizance 
in its natural power. 6 
Where no relief in law or in 9 


Equity follows the law. 
Equality is equity. 


18 
62 


Equity cannot change things, nor 


make them act contrary to their 
eſſential natures and properties. 65 
Equity favours aſſent to legacies. 65 


66 


Equity favours younger children. 66 


Equity has a concurrent juriſdiction 
with the admiralty. 69 
Equity has a concurrent juriſdiction 
with the ecclefiaſtical courts. 70 


Equity is to inforce the execution of 


| agreements. 


| judgments and executions, and to 


abate; moderate, and ſornetimes 


diſcharge damages and coſts; 73 
Equity is a creature of chancery, 


and as ſuch to be governed as con- 


ſcience direQts by that court. 74 
5D Equity 


71 
Equity has a power, upon circum- 


| ſtances, to relieve againſt penalties, 


* 
1 * 
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Equity is part of the law of England. | 
Page 74 

Equity is to moderate the rigour of 
the law. 3 
Equity looks upon that as done which 
/  oupht to be done. 1 
Equity may carry the debt beyond 
/ _ the penalty, on circumſtances. 76 


/ Equity not to relieve, where there 


/ is relief, or may be good defence 


at law. 79 
Equity proper interpreter of ſtatutes, 
79 


Equity proper place to relieve lega- 
tees. | | 


4 . 
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9 


79 

\ Equity is to execute the intent of the 
parties. | 80 
Equity rectifies miſtakes, and ſupplies 

| defects. | 81 
 *Equity regards ſubſtance, not ceremo- 
8 8 81 


- Equity is to prevent multiplicity of | 


ſuits or circuity of actions. 83 


Equity to relieve where there is no 


remedy at law. 84 
Equity will never decree a ſuit where 


it may decree a remedy. 85 | 
Equity will not relieve where no | | 


fraud or covin, 85 
Equity will not aid new inventions 
in derogation of the common law, 
and tending to introduce perjury, 
forgery or fraud. 85 
Equity will prevent or redreſs wrongs 
and miſchiefs. | 85 
Equity relieves againſt accidents. 87 
Equity requires that a gift, which de- 
feats another, ſhall be made upon 
as high and good conſideration, as 
the things are which are to be de- 
feated thereby. 88 
Equity to relieve againſt fraud. 86, 
; _— f 8 


Equity to relieve where the —— 
eth in compenſation. 93 
Equity will relieve againſt one's own 
act according to circumſtances. 96 
Equity to ſupply defects. 97 
Equity. will not veſt an eſtate, where 


| 


=” 


| 


by reaſon of a condition prece- 


r 
* . 


dent it will not veſt at law; but 
of conditions ſubſequent, which 


are to deveſt an eſtate, it is other- 
wiſe. Page 98 
e who has done iniquity ſhall not 
have equity. 134 
He who will have equity muſt do it. 
| | 136 
Iniquity bars equity, 1 
Jointenancy odious in equity. 160 
Jointure favoured in equity. 162 
Law and equity ſhall prevail againſt 


equity only, 174. 
Neceſſity creates equity. 217 
Statutes to be conſtrued in equity. 


| 31 
Truſt is a creature of equity, * — 


be governed and diſpoſed by the 


rules of equity. 332 
A verdict at law a bar to equity. 


| S- 
Where ever there is ſupprefſio hey 8 


or ſuggeſtio falſi, the releaſe, &c, 
ſhall be void. 367 
Where there is no purchaſer or cre- 
ditor in the caſe, but both parties 
concerned are volunteers, equity 


them from enjoying the advantage 
he hath at law. 225 469 


Error. 
Communis error facit quaſi jus. 34 
Eftate-tail. 
A term for years regularly cannot 
be intailed, though it may be 
made to wait upon an inheritance 


that is intailed. 


Exception. 


Exceptio probat regulam. fi 10 


Exceptio unius eſt excluſio alterius. 


107 


Dxt- 


will not hurt or prevent either of 
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Execution, 


humanum non recipit aeſti- 
onem. Page 44 


Executor. 


Where a rightful executor, there can | 
110 | 


be no executor de ſon tort. 


 Fee-fimple. 


VERY fee-ſfimple is either by 
deſcent or purchaſe. 106 


A fee-fimple cannot depend on a | 


fee-ſimple. 


Terminus et 


117 | 


ſſunt 


feodum non pofſ 


conſtare ſimul in una had | 


perſona. 
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Faun. 


* 


puniſhment annexed to it was, 


* 


nes, gn 118 
ä Fune covert. © 
* See Baron and Feme, . - {| 


; Fiftions. 
Fictio cedit veritat.. 122 
Fictio juris non habet injuriam. 
122 


In fictione juris ſemper aequitas ex- 
bow ns 5 


Flumina et portus publica ſunt, ideo- 


que jus piſcandi omnibus commune 
* in e anger or 122 


Fraud. 


Doloſus verſatur in univerſalibus. 56 
Dona clandeſtina ſunt ſemper ſuſpi- 


cioſa. 6 


poena ad paucos, metus ad om- | 


Fraus eſt celare fraudem, Page 1 24 
Fraus eſt odioſa, et non praeſi IS. 


I23 
That which Was ONCE a fraud will be 


always ſo. 326 
| 1 | God. 
HE act of God does-injury to 
no one, 10 
Grammar. 


Mala grammatica non vitiat chartam, - 
203 


Grants, 


A grant cannot be made but to him, 
who is party to the deed, except 
it be by way of remainder. 127 

Perſonal things cannot be granted 
over. 268 

Quaelibet conceſſio fortiſſime contra 


| donatorem interpretanda eſt. 277 
Heir. 
9 ſolus hacredem facere 17 
teſt, non homo. 


| Deficiente uno non pore eſſe how 
res, EN 54 
Haeres eſt tt perſona cum ante- 
.  ceſfore, BREE | 
Heir favoured, 128 
Heir in fee-fimple muſt be he who 
hath ſanguinem duplicatum. 132 
Heir not to be charged but as "_ - 
his anceſtor, 
Heir to inherit any land, muſt * of 
the blood of the firſt purchaſer, - 
132 
Heir not vcd where the anceſtor 
is not. 13 
He who claims by deſcent in fee- 
ſimple, muſt make himſelf heir 
to him who was laſt ſeiſed. 133 
Nemo eſt haeres viventis. 222 
No man can charge his heir but as 
part of himſelf, 232 


Equity to relieve againſt fraud, ; 9 


Poſ- 


—_— 


eſſe haeredem. Page 271 
Nexcludit propinquum, 
5 et propinguus IENOfu,! et remo- 
tus remotiorem. 274 
\ Quaelibet haereditas naturaliter 
eredes haereditabiliter deſcendi 


24 2652 


2 nunquam quidem naturaliter aſ— 
gendit. 277 

Lanber praeſumitur pro legitimaticne 
rorum. | 312 

Solus deus haeredem facere poteſt, | 

non homo. 

The next of the worthieſt blood Gal 
ever inherit. 327 | 

Tdeots. See Lunatics. 
Ignorance. 


Lee of one's right not to pre- | 


judice his right 140 
Ignorance of the fat is an excuſe. 


tris de 3 facit 


| - 


h 


. | Judges in n dunn of 
r jo Bag - ſe . 166 


150 


Intention i _ ret and not decla- 
red, it muſt give way to the legal 


The law regards the intent 


| parties, 

ER:  Fointenancy. 

| Jaiptenancy odious in equity, 160 
Jointure. 

Jointure favoured in equity. 163 
Ireland. | 


Lues. 
Every iſſue ought to conſiſt of an 


0 affirmativę and a ve. 101. 
boese of the law s 50 c Wn ts "oy ; 
| I41 Judges. 
nabiih. 9 None to be judge in his own cauſe. 
- 234 
arne excuſat ben. 1 Sicut ad quaeſtionem facti non fe- 
kh ſpondent judices, ita adquaeſtionem 
Incertainty, T4 juris non reſpondent j er 90a 313 
Ingert pro nullis habentur. 143 
4 Fudgnenti. 
Incidents,” \ | Equity has a power, upon circum-: 
| Tacidents 5 may | be el. 144 — —— — 1 ne 
| 2 3  Jodicum pro verimte acipitr 167 
Vets non praeſumitur. 147 anti . eee eee, | 
| Volenti non & 3 injuria. 367 Sicut ad quaeſtionem ee 8 
N Af 3 * ſpondent Judices, ita ad quaeſtio- 
Intent, nem juris non, reſpondent jurato- 
Intention bei . all mam | 5 35. 
Without ke that cannot be at- oo | 
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Eſt boni judicis ampliare juriſdictio- 
nem. Page 98 
S King. 


A Spiritual cauſe may be commit- 
ted to a lay prince. 26 


Cefla regnare ſi non vis judicare. 27 
Donatio principis intelligitur ſine 


praejudicio tertii. 57 
Eadem mens praeſumitur regis quae 
eſt juris, et quae eſſe debet, prae- 
ſertim in dubiis. 59 
The king can do no wrong. 171 
The king can neither grant, take 
or command, but by matter of 
record. 1 
The king is the head of che law, and 


fountain of juſtice. > mo 
The king is always of age, 172 
The king may not be ſuppoſed to be 
ignorant of the law. _ 


The king is not bound by an act of 


| parliament, unleſs expreſly named. 
1 

The power of the king and his court 

is not to be diſputed. 1 

Nullum tempus occurrit regi. 236 

Omnes reges dicuntur clerici. 242 

Patents and grants of the crown to 


be taken ſecundum intentionem 


regis, et non in deceptione regis. 
260 
De iter rex habere omnia jura in 
ſcrinio pectoris ſui. | 273 
Quando jus domini regis et ſubditi 
cConcurrunt, jus regis praeferri de- 
bet. 280 
Reges (ſacro oleo uncti) ſpiritualis ju- 
riſdictionis ſunt capaces. 297 
Rex eſt caput et ſalus reipublicae. 
o 
Rex eſt mixta perſona cum Po 
dote. 305 
Rex ex monarcha et imperator in 
regno ſuo. 30 5 
Rex eſt perſona mixta, medicus in reg- 
no, pater patriae, et ſponſus regni. 
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Rex non debet judicare ſed ſecun- 


dum legem. Page 307 
Rex non debet eſſe ſub homine, ſed 
ſub deo et lege. „ 


Rex non poteſt fallere, nec falli. 30 
Rex quod injuſtum facere non po 
308 


Solum rex hoc non poteſt facere, 


quod non poteſt injuſte agere. 315 
Lau. 


Of law in rd I 
Its definition and ori- 

gin. I 

The ſorts, I 

Nature, Fe I 

God's law. 2 

Human law, 2 


Hina law grounded on the law of 
God, 


Human law grounded on the law 4 
reaſon. | 

The binding force of human laws. : 
The common law, its grounds. 3 
On the law of reaſon, 3 
On the law of God. 5 
On general cuſtoms. 4 

5 

5 


On principles or maxims. 


On particular cuſtoms. 


On acts of eee 
The act of law does injury to no 
One. 11 


Lawful acts cannot be modified. 11 


The law reſpecteth the ſubſtance of 


the matter, and not the nicety or 

form of circumſtances. 21 

The conſtruction of law does no in- 
jury. 3 

Executio juris non habet i * 
„ 

Ex malis moribus bonae leges natae 

ſunt. | 111 


Jura eccleſiaſtica ſunt limitata. 167 


Jura naturae ſunt immutabilia. 168 


The law driveth no man to ſhew 
what by intendment he doth not 
know. 176 

The law favours juſtice and truth, 
but abhors falſhood, variance, con- 
trariety, folly, n negligence, delay, 

5 E | un- 
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| 3 circumſtances, circui- 
ty of actions, matters of vexa- 
tion, infiniteneſs and incertainty. 
Page 176 

The law Grvowrdth life, liberty — 
. - dower, 179 
The law is the pions of reaſon, 


179 
The law reſpecteth a leſſer eſtate by 
right, more than a larger eſtate | 


by wrong. 180 
The law is not to be altered. 180 
The law prefers the public good to a 


private. 180 
The law regards the intent of the 
rties, 181 


The law rejecteth all fractions or di- 
viſions in a day. 182 
The law requireth order and decen- 
cy, and principally reſpecteth the 
ſubſtance 1 
The law ref] pecteth the excellency fray 


ſome perſons, 183 
The law reſpecteth the ties of nature. 
183 

The law reſpecteth time. 183 


The law tendereth the imperfections 
and weakneſs of men. 184 
A law to bind all, muſt be afſented 
to by all. „ 
The law will admit of no proof a- 
gainſt that which the law preſu- 
meth, 186 


The law will not drive a man to | 


allow what he is endeavouring | 
to defeat, 
The law will rather endure a parti- | 
cular miſchief than a general in- 
conveniency. 187 


The law will rather ſuffer things a- 


gainſt the principles of law, than. 


that a man ſhall be without a | 


remedy. 188 
The law will not ſuffer wrong. 188 
Leges Angliae fine parliamento. mu- 
tari non poſſunt. 190 
Leges poſteriores priores contrarzas 
abrogant. 
Lex citius tolerare vult privatum 
quam publicum malum. 


193 


187 


190 


| Lex neceſſitatis eſt lex temporis, ſcil. 


inſtantis, Page 193 
Lex nil facit fruſtra, 19 
Lex non cogit ad impoſſibilia. 193 
Lex plus laudatur quando ratione 
probatur. 195 
Lex ſpectat naturae ordinem. 196 
* haereditas venit unicuique no- 
um a jure legibus, quam a pa- 
rentibus. 
Neceſſitas vincit legem. 217 
Neminem oportet eſſe ſapientiorem 
legibus. 220 
Politiae legibus, non leges politiis 
adaptandae. -. 270 
Quando lex aliquid alicui concedit, 
concedere videtur et id, fine quo 
res ipſa eſſe non poteſt, 280 
Quid fit jus, et in quo conſiſtit in- 
juria, legis eſt definire. 282 
Res eſt miſera ubi jus eſt vaga. 304 
Salus populi eſt ſuprema lex. 312 
Summum jus ſumma eſt injuria. 318 
Ubi eadem ratio ibi idem jus. 340 
Ubi non eſt lex, ibi non eſt tranſgreſ- 


ſio. 342 
Vigilantibus et non dormientibus ſub- 
ſerviunt jura. 357 


What is done by way of judgment 
in a different way than the law 
allows, is againſt law. 366 
When a man ſhall do an act, he 
' muſt, by the law, at his peril, ſee 
that that he doth be lawful, 366 
When the common and ſtatute law 
concur, the common law ſhall be 
ee | 366 
ere the law giveth any thing, it 
| al giveth a remedy for the 90 
309 


Legacies. 


Equity favours aſſent to legacies. 65 


* proper place to relieve lega- 


79 
Eftate of teſtator, in whoſeſoever 


| hands, ought to be * 5 his 


legacies. 98 
| Legacies to be paid out of the [LAT 
nal eſtate, 188 


| 


Liberty, | 


202 © 


"oh TABLE of Nc Mat Hr 


— — — 


* 146 SI's 06 2g ² 


| Liberty. 


The law favoureth liberty. Page 179 


Liberty the greateſt jewel. 196 


Livery, 


Equity favours livery. 664 


Lunatics, See Ideots. 


Actus non facit reum niſi mens fit 
rea. — "'Y 
For what acts a lunatic is puniſhable. 
12, 13 

The eſtates and perſons of ideots 
and lunatics, are by law intruſted 
to the king. 27 
Furioſus ſolo furore punitur. 126 
One may not ſtultify himſelf. 247 
The ſorts of perſons of non ſane 
memorie. 247 
The difference between them. 248 
As 2 their acts and their commit- 
248 

Whether they may be avoided, and 


how. 248 | 
Their laches. _ 249 
Their marriage. 281 
As to their tuition, and cuſtody of 
their fortunes. 251 
Marriage. 


Onſenſus non concubitus facit 
matrimonium, et conſentire non 
poſſunt ante annos nubiles. 36 


Marriage with the former wife's 


ſiſter 's daughter forbid by the Le- 
vitical law. 3 
Limitations, in reſtraint of marri- 
age, over to another, makes them 
ood ; elſe ſuch reſtraints are on- 
51 in terrorem. 197 


Marriage the higheſt « conſideration in 


law. 


That which was the open and public 


treaty and 2 on marria 
al not be leſſened or infring- 


ed by any private agreement. . 
Marriage of lunatics, Ge. 5 
Martial law. 8 5 2 

| Of the martial law and courts, 290, 

291 

Maxim. * H 

Of maxims in general. 4: 4] 

How to be known. | 8 

Their antiquity, authority, lde 

and how favoured. | 

Who to determine, A 10 3 

May be changed. l 1 9 
Coritra negantem principia non e 

diſputandum. 42 


e probant, non — 273 


" Mbeger: 


The leſſer eſtate merges in the grea- 
ter, 191 
Terminus et feodum non poſſunt 
conſtare ſimul in una eademque 


perſona. 321 

Mang. 

Miſpleading ſhall not prejudice it in 

| chaneery. 2 214 
| Money. 


| Moneta eſt juſtum medium et men- 
ſura rerum commutabilium. 212 
Its uſe and what it is. 212 
Wherefore ſo called. 21 
How made and what neceſſary there- 
to. | 214 
From whence it receives its value. 
213 
The king may make it of what mat- 
ters, in what form, he may e- 
| ftabliſh the ſtandard or change it 
in ſubſtance or impreſſion, or in- 
hanſe, debaſe, or decry it, &c. at 
his s royal will. 214 


He 
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Page 214 


| Verba currentis monetae tempus ſo- 


Autionis deſignant. 343 


Wbat is current money. 343 
Time and 80 of * 344 


A 2 77% 
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it 3 | 
He, who would redeem, muſt make 


13 
Length of time, no objection to re- 
demption in caſe of a mortgage. 


8 191 


: Morgag may not be redeemed with | 


the mortgagee cannot compel pay- 


A ment of the mortgage money, for 


that the remedy ought to be reci- 
procal. 214 


Once a mortgage and always a mort- 

gage. 246 
Reſtrictions of redemptions of mort- 

"al © gages diſcountenanced in equity. 


| 305 
Necęſſity. 


9 NE facit illud licitum quod 


non eſt neceſſe ad alios. 216 
Neceſſitas legum vincula irridet. 216 
Neceſſitas legem vincit. 217 
Neceſſity creates equity. 217 
Nihil magis juſtum eſt, quam quod 

neceſſarium eſt. 228 


8 Quod neceflitas wr defendit. 290 


Negative. 
Nexatio deſtruit negationem, et am- 


bo faciunt affirmativum. 219 


Negative cannot be proved. "a 
err: N ; 


FER Nehliy. 
Si — nobilis nupſerit ignobili, 


deſinit eſſe nobilis. 314 


a title to ay equity of — | 


— 


Notice. 


A purchaſer without notice is not 
bound to diſcover to his own hurt. 
Page 275 


Oatb. 


N odium ſpoliatoris, the oath of the 


party grieved ſhall be a good charge 
upon him who hath done the 
wrong. 149 
Jurare 1 in 2 pria cauſa eſt ſaepenu- 

mero, hoc ſeculo, praecipitium 


diaboli ad deſtruendas miſerorum 


animas ad infernum. 170 
Officers. 
Officers may not examine the judicial 
acts of the court. 240 
Parceners. 
Ujus eſt diviſio, alterius eſt e- 
lectio. 46 
Fortunam faciunt judicem. 124 
Penalties. 
Equity has a power, upon circum- 
ſtances, to relieve againſt _— 
&c. 


Equity may carry the debt "WM 
the penalty on circumſtances. 76 


He who takes a ſecurity by a penalty, 
ought not to have more, nor in- 
deed ſo much, if com penſation 
for damages can be made without 


it. 135 
Perpetuities. 

Perpetuities odious in law and equity. 

262 


Perſonal eftate. 


Perſonal eſtate to 80 in eaſe of the 
| k O7 
Plea, 


real. 


Ir 


1C 
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Plea. 
Plea to be taken moſt ftrongly againſt 
bim that pleadeth it. Page 269 
: Pluralities, - | 
| Pluralities odious in law. 270 
Poor. 


Panis egentium vita pauperum, et et 
qui * eos vir ſanguinis eſt. 


258 | 


Pope. 


Wnatſoever the pope did in this 


| kingdom was of no force, but | 


coram non judice. 49 
De una pracſumptione ad aliam tran- | 
ſivit Romanus pontifex. 52 

| Poſſeſſion. 


In aequali jure melior eſt _— 
poſſidentis. . 


ous et tutior eſt conditio ene | 


. or 
He ho hath poſſeſſion, hath right | 
againſt all, but him who hath the | 


right, | * 0 


very 
The poſſeſſion of the termor is the 
poſſeſſion of the reverſioner. 272 


No one can have treſpaſs but he who 
bath the actual poſſeſſion, 331 


Poſſibility, | 
A poſſibility cannot be upon a poſſi- | 
bility, © , 
Proof. 


The proof lies on the 1 10 
The law will admit of no proof a- 
gainſt that which the law preſu- 
meth, 186 
A Negative cannot be proved. 219 


Omnia praeſumuntur legitime facta, 


donec probetur in contrarium. 243 


i Perſpicua vera non fant: 5 

Page 268 
Principia probant, non probantur. 273 
Quod conſtat clare non debet verifi- 


cari. 290 


Res judicata pro veritate habetur. 304 


Stabit praeſumptio donec probetur in 


contrarium. 315 
Puniſhment, dee Felony. 
Minima poena corporalis eſt major 
qualibet pecuniaria. 211 
Nemo debet bis puniri pro uno de- 
licto. 221 
Regula peccatis due homes irrogat 
| _aequas, 297 
Ut poena ad paucos, metys ad omnes 
perveniat, a 
riet, 


A 8 ought not to be 
rant of "aw title to the = 


| Caveat emptor. 26 
* 1 Reaſon. 
\ Atio eft anima legis. 29 5 
A Ratioeſt radius divini luminis, 
295 


Ratio legis eſt anima legis. 296 
Summa ratio eſt quae pro religione 

facit. 318 
Ubi eadem ratio ibi idem jus. 340 


Relief, 
Diſcovery draws with it relief. 63 
Religion. 


It is the office of temporal judges to 
advance laws made for religion, 
according to their end, though the 
words be ſhort and imperfeck. 164 

Summa ratio eſt quae pro Pw 
facit. | 318 
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Remainder. 


A 8 can depen 
ſtate but what beginneth at the 
bee time that the remainder doth. 


d upon no e- 


Page 300 
Reer. 


Sis ought to be reciprocal, 301 
Where the law giveth any thing, it 
_ alſo 2 a remedy for the ſame. 


[ 14 * © 


Ss #1 


No lis can be too. liberal 
to make:parſans refide, Cc. 229 


gbr. 1 


Right never 4 309 
or or title 'to lands or tenements 
of inheritance or freehold; may 
not be barred by collateral. ſatisfac- 
tion, . but by releaſe or confirmati- 
on, or other act which tanta- 
mounts. 310 
Where there isa double right, it ſhall 
be preſumed that the party took in 
that right which was moſt favour- 
| e or beneficial to him. 311 


Rivers. 
Flumina et portus publica ſunt, ideo- 


que jus piſcandi omnibus commune 
eſt in portu * 122 


"7 HEN land is directed to be | 


ſold, and no one 1s ordered 
to ſell, he muſt do it who had 
the eſtate, 311 


Scandalous words. 


Verba ſemper accipienda ſunt in miti- 
ori ſenſu, 


=o 107 


369 | 


| In actions © words. 
Where ſpoken of private pg 347 


| 


The purport of them. 


347 | 
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» 


Page 347 


I Where 22 of men of pr n, 
in ſuch their profeſſion, . where 
not, the difference 125 judges, coun- 
ſel, Sc. 349 

Where * of men of the law. 

349 

Judges. 349 
Maſters in Chancery. 350 
Counſel. 350 
n 350 
Scandalum 'magnatum. 1. 

I | The ſtatutes relating thereto. 351 


Who heut home within the gh 

the ſtatute. 351 
How to be conſtrued. þ 
Wherefore qui tam. 


Wherefore to be taken notice of, 55 


how by the judges. 352 
Of prelates. 352 
Of temporal or _—— peers, 3 52 


Seiſin. 
Equity favours ſeiſin. 66 
| Simony, 
Simony is odious in law. 319 
Statutes. 
Equity proper e of ſtatutes. 


79 

Statutes made againſt fraud are to be 
conſtrued liberally, and expounded 
beneficially to ſuppreſs fraud, &c. 


- JF 

Statutes penal are to be conſtrued 
ſtrictly. 317, 
The preamble of a ſtatute, is to be 
taken for truth, and it cannot be 
ſuppoſed that ſtatutes made by au- 
thority of the whole realm, will 


recite a thing mn truth, 317 . 


Statutes 
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Statutes are to be conſtrued according 
to natural equity. Page 317 
Statutes are to be conſtrued in equity. 


ALY; MARE: | 1 
Statutes are to be conſtrued, that the 
inndcent may not be damnified. 318 | 


When the common and ſtatute law 
concur, the common law ſhall be 


preferred. 366 
Suits. 


Equity is to prevent multiplicity of 
ſuits or circuity of actions. 83 
Equity will never decree a ſuit where 
it may decree a remedy, 85 
Expedit reipublicae ut ſit finis litium, 
propter communem omnium utili- 
tatem. N 113 


Pendente lite nihil innovetur. 2611 


Sunday. 


Dies dominicus non eſt juridicus. 54 


+ Superſtitions uſes. 
The Stat, 23 H. 8. does not take a- 
way good and pious uſes, 56 


Swe 


Jus accreſcendi inter mercatores lo- 
cum non habet. 170 


Term. 


A LL the term but one day in 
Term for years, 


A term for years regularly cannot be 
intailed, though it may be made to 
wait upon an inheritance that is 
intailed, 1 320 
Terminus et feodum non poſſunt 

conſtare ſimul in una eademque 
perſona. IT 
The truſt of a term is governed by 

the ſame rules in equity, as the 


| 


8 


| Treſpaſs, what it is, and from 


limitations of a legal eſtate is at 
law. Page 332 
The truſt of a term may be limited 
to divers perſons who are in being, 
one after another, becauſe the fame 

is transferrable ; yet it cannot be 
good beyond two limitations to a 
third perſon not in being. 335 
The truſt of a term limited, muſt 
be in the ſame manner as the term 
itſelf would bear a limitation. 335 


Time. 


The law rejecteth all fractions or 


diviſions in a day. 182 
The law reſpecteth time. 183 
Tempus eſt edax rerum. 320 

8 
| Eccleſia eccleſiae decimas ſolvere non 

debet. 5 | 60 

Tithes favoured in law. 336 


The alteration that the ſtatute 31 H. 8. 
hath made in this doctrine. 336 


Treſpaſs. 


Treſpaſs, none to have but he who 
hath the actual poſſeſſion. 331 


whence derived. I 


Ry 
Where and for what it lieth, 332 
Trial, 


Nothing ſhall be a ground to direct 
a new trial to avoid a judgment 
at law, that would not be æ ground 


for a bill of review to reverſe a | 
a decree.- 235 


Truft. 


Truſt is a creature of equity, and 
to be governed and diſpoſed by the 
rules of equity. 234% 

The truſt of a term is governed by 
the ſame rules in equity, as the li- 

mitation 
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mitation of a legal eſtate is at law. 
Page 332 

Truſt is either expreſſed. or implied. 
334 


The truſt of a term may be limited | 


to divers perſons who are in being, 
one after another, becauſe the ſame 
is transferrable ; yet it cannot be 

beyond two limitations to a 
third perſon not in being. 335 


The truſt of a term limited, muſt be | 


in the ſame manner as the term it- 
ſelf would bear a limitation. 335 | 
Truſts ſurvive. .. 335 
The truſtees for a charity may im- 
prove for the benefit of the . 
ifs but can do no act to prejudice 


334 
Verdicts. 
rn at law a bar to equity. 
C 356 
Uſury. 
Uſury odious in law. 363 |. 
Wills. 


Quity favours republication = 
Wills. 
He who will claim a benefit by 
of a will, muſt abide by the w * 


will. 


The laſt will revokes all former. 370 


136! 


Intereſt relpublicas Suri hominum 
teſtamenta rata haberi. Page 153 
In teſtamentis ratio tacita non debet 
conſiderari, ſed verba ſolum ſpec- 
tari debent; ideo per divinationem 
mentis a verbis recedere 1 7 
eſt. 154 
Mens teſtatoris in teſtamentis ſpotters 
da eſt, 209 
Omne teſtamentum morte conſum- 
matum eſt, | 243 
Cum duo teſtamenta inter ſe pugnan- 
tia reperiuntur, ultimum ratum eſt, 
21 
Ultima voluntas teſtatoris eſt * 
plenda ſecundum veram intentio- 
nem ſuam. 358 
What it is, and when it * its 
effect. | 3357 
Voluntas teſtatoris ambulatoria " eſt 
uſque ad mortem, 362 


2 
Repellitur a ſacramento infamis. 20 


7 dunger chillen. 
E favours younger children. 
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